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Briefings on how to use the Federal Register
For information on briefings in Washington, DC, see the
announcement on the inside cover of this issue.

Now Available Online

Code of Federal Regulations
via

GPO Access

(Selected Volumes)

Free, easy, online access to selected Code of Federal
Regulations (CFR) volumes is now available via GPO
Access, a service of the United States Government Printing
Office (GPO). CFR titles will be added to GPO Access
incrementally throughout calendar years 1996 and 1997
until a complete set is available. GPO is taking steps so
that the online and printed versions of the CFR will be
released concurrently.

The CFR and Federal Register on GPO Access, are the
official online editions authorized by the Administrative
Committee of the Federal Register.

New titles and/or volumes will be added to this online
service as they become available.

http://www.access.gpo.gov/nara/cfr
For additional information on GPO Access products,

services and access methods, see page Il or contact the
GPO Access User Support Team via:

0  Phone: toll-free: 1-888-293-6498

O  Email: gpoaccess@gpo.gov
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Presidential Documents

Title 3—

The President

Proclamation 7047 of November 1, 1997

National American Indian Heritage Month, 1997

By the President of the United States of America

A Proclamation

American Indians and Alaska Natives have played a vital role in the life
of our country, and their many contributions have enhanced the freedom,
prosperity, and greatness of America today. In celebrating National American
Indian Heritage Month, we reaffirm our country’s commitment to remember
those contributions and to honor the unique heritage of our continent’s
first inhabitants.

This special observance also reflects our continuing commitment to American
Indian and Alaska Native tribal governments as an integral part of the
social, political, and economic fabric of the United States. The framers
of our Constitution incorporated Indian nations into the political and legal
framework of this country, forever joining the destiny of the tribal nations
with that of the American people. By this action, our founders charged
themselves and future generations with the moral obligation to guard the
rights and fundamental liberties of our country’s tribal peoples as zealously
as we protect the rights of all Americans.

As we enter the next millennium, we have an exciting opportunity to open
a new era of understanding, cooperation, and respect among all of America’s
people. We must work together to tear down the walls of separation and
mistrust and build a strong foundation for the future. To accomplish this,
we must strengthen tribal governments, improve the quality of education
for American Indian and Alaska Native youth, build stable, diversified econo-
mies in tribal communities, create high-wage jobs, and ensure that all our
citizens have the skills, education, and opportunities they need to reach
their full potential.

The government-to-government relationship between the tribes and the Unit-
ed States embodies the fundamental American belief that people of widely
varied and diverse cultural backgrounds can join together to build a great
country. Such greatness can be sustained, however, only so long as we
honor the ideals and principles upon which America is founded and abide
by our commitments to all our people. In recognition of America’s moral
and legal obligations to American Indians and Alaska Natives, and in light
of the special trust relationship between tribal governments and the Govern-
ment of the United States, we celebrate National American Indian Heritage
Month.

NOW, THEREFORE, I, WILLIAM J. CLINTON, President of the United States
of America, by virtue of the authority vested in me by the Constitution
and laws of the United States, do hereby proclaim November 1997 as National
American Indian Heritage Month. | urge all Americans, as well as their
elected representatives at the Federal, State, local, and tribal levels, to observe
this month with appropriate programs, ceremonies, and activities.
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[FR Doc. 97-29393
Filed 11-4-97; 8:45 am]
Billing code 3195-01-P

IN WITNESS WHEREOF, | have hereunto set my hand this first day of
November, in the year of our Lord nineteen hundred and ninety-seven,
and of the Independence of the United States of America the two hundred

and twenty-second.
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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

FEDERAL RESERVE SYSTEM

12 CFR Part 204
[Regulation D; Docket No. R—0980]

Reserve Requirements of Depository
Institutions

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Final rule.

SUMMARY: The Board is amending its
Regulation D, Reserve Requirements of
Depository Institutions, to allow U.S.
branches and agencies of foreign banks
and Edge and Agreement corporations
to choose whether to aggregate reserve
balances on a nationwide basis with a
single pass-through correspondent or to
continue to maintain reserve balances
on a same-state/same-District basis as
they do today. The amendments will
also update and clarify the pass-through
rules in Regulation D for all institutions.
These amendments will facilitate
interstate banking and branching and
eliminate certain restrictions applicable
to pass-through arrangements.

EFFECTIVE DATE: January 1, 1998.

FOR FURTHER INFORMATION CONTACT:
Oliver Ireland, Associate General
Counsel, (202/452-3625) or Stephanie
Martin, Senior Attorney (202/452—
3198), Legal Division. For the hearing
impaired only, contact Diane Jenkins,
Telecommunications Device for the Deaf
(TDD) (202/452-3544), Board of
Governors of the Federal Reserve
System, 20th and C Streets, N.W.,
Washington, D.C. 20551.
SUPPLEMENTARY INFORMATION: To
facilitate interstate banking and
branching, the Federal Reserve Banks
will begin to implement a new account
structure in January 1998 that will
provide a single Federal Reserve
account for each domestic depository
institution. This structure will enable
the Federal Reserve Banks to establish a

single debtor-creditor relationship with
each chartered entity, thereby providing
an effective means for Reserve Banks to
carry out their risk management
responsibilities, and will improve the
efficiency of account management for
depository institutions.® In August 1997,
the Board proposed amendments to its
Regulation D (12 CFR Part 204) that
would allow U.S. branches and agencies
of the same foreign bank and Edge and
Agreement corporations 2 to hold all of
their required reserve balances in a
single account held by a pass-through
correspondent or to continue to have
separate accounts on a same-state/same-
District basis as they do today (62 FR
42708, August 8, 1997). The proposal
also would have allowed foreign bank
offices and Edge corporations to choose
whether to aggregate their deposit
reports on a nationwide basis or to
continue to report on a same-state/same-
District basis.

To permit this choice for foreign bank
offices and Edge corporations, the Board
proposed changes to the pass-through
rules in Regulation D, which would
liberalize those rules for all domestic
depository institutions as well as for
foreign bank offices and Edge
corporations. The Board also requested
comment on issues relating to where all
institutions should file their reports of
deposit, as well as other reports.

The Board is adopting a revised
version of its proposal. Under the final
rule, foreign bank offices and Edge
corporations will have a choice whether
to aggregate required reserve balances
on a nationwide basis through a pass-
through arrangement or to maintain
separate same-state/same-District
accounts. All institutions, however,
including foreign bank offices and Edge
corporations, will continue to file
reports of deposits and other reports
with the Federal Reserve Bank in whose
District they are located.

1To determine the Federal Reserve Bank at which
a bank with interstate branches will hold an
account, the Board adopted rules earlier this year
to define a domestic depository institution’s
location for purposes of Federal Reserve
membership and reserve account maintenance (62
FR 34613, June 27, 1997).

2Edge corporations are organized under section
25A of the Federal Reserve Act (12 U.S.C. 611-631),
and Agreement corporations have an agreement or
undertaking with the Board under section 25 of the
Federal Reserve Act (12 U.S.C. 601-604a). For
purposes of this docket, the term “Edge
corporation” includes Agreement corporations.

General Comments

The Board received twelve comments
on the proposed amendments to
Regulation D, five from Federal Reserve
Banks, three from U.S. offices of foreign
banks, two from trade associations, one
from a commercial bank parent of an
Edge corporation, and one from a state
banking supervisor. The commenters
overwhelmingly supported allowing
foreign bank offices and Edge
corporations the option of aggregating
their required reserve balances
nationally or locally. The foreign bank
commenters, the Edge corporation
parent, and a foreign bank trade
association noted that retaining the
option is important to foreign banks
because some offices operate
independently and are not equipped to
consolidate reserve balances, while
other foreign bank families could
operate more efficiently if reserve
balances were maintained at a central
location.

A state banking supervisor expressed
concern that the aggregation of a foreign
bank’s reserve balances may appear to
conflict with the separate legal status of
each branch of the foreign bank and
should not be allowed to affect the
responsibilities of each branch to
comply with any requirements under
state law. The Board believes that the
treatment of the reserve balances of a
foreign bank family under Regulation D
does not change in any way the
responsibility of any individual foreign
bank branch or agency to continue to
meet any relevant state law
requirements imposed by a state
regulator, such as asset pledge,
maintenance, or reserve requirements.

Section-By-Section Analysis

Section 204.3(a) Computation and
Maintenance of Required Reserves

Maintenance of required reserves.
Section 204.3(a) of Regulation D
requires every depository institution,
U.S. branch or agency of a foreign bank,
and Edge or Agreement Corporation to
maintain reserves against its deposits
and Eurocurrency liabilities and file
reports in accordance with the ratios
and procedures described in the
regulation. The Board proposed no
amendments to this provision but, as
discussed below, has removed the
reference to filing reports and has
consolidated all reporting provisions in
a single paragraph.
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Reporting. Section 204.3(a) also
requires foreign bank offices and Edge
corporations located in the same state
and same Federal Reserve District to file
a single aggregated report of deposits
with the Federal Reserve Bank in whose
District the offices are located. The
Board solicited comment on an
amendment to this section to allow a
foreign bank or Edge corporation family
to submit an aggregated report of
deposits for all U.S. offices, in the event
that those foreign banks or Edge
corporations chose to aggregate required
reserve balances in a single account
held by a pass-through correspondent.

The Board also requested comment on
whether reporting changes are necessary
for all depository institutions that hold
their reserve balances with pass-through
correspondents. Regulation D (former
§204.3(i)(2), now relocated to
§204.3(a)(2)) requires a depository
institution to file its report of deposits
with the Reserve Bank in whose District
the institution is located, regardless of
whether the institution maintains
reserve balances in its own account or
with a pass-through correspondent. The
Reserve Bank notifies the reporting
institution of its reserve requirements
and also notifies the pass-through
correspondent, if one exists. Each
respondent is responsible for reporting;
the pass-through correspondent is not
responsible for reporting errors made by
the respondent, but it is responsible for
maintaining the required reserve
balances in accordance with the reports.
Under the proposed pass-through rules,
a depository institution located in one
Federal Reserve District could hold
reserve balances with a pass-through
correspondent whose Federal Reserve
account is located in another District.
(The Board has adopted this proposal,
as discussed below.) In this situation,
the Board noted that it may be
appropriate for that depository
institution’s deposit reports to “‘follow
the money,” that is, for the depository
institution to send its deposit report to
the Reserve Bank that holds the account,
rather than the Reserve Bank of the
institution’s District. In addition, the
Board requested comment on whether it
is appropriate for all reports of all
institutions (depository institutions as
well as foreign bank offices and Edge
corporations), including both
supervisory and monetary reports, to go
to the Reserve Bank that holds the
account where that institution’s reserve
balances are held.

Nine of the eleven commenters
discussed reporting issues. Five
commenters pointed out practical
problems associated with requiring
reports to “follow the money” rather

than be filed with the institution’s local
Reserve Bank. A trade association for
foreign banks stated that, for foreign
bank offices that maintained reserve
balances with a single pass-through
correspondent account, the effect of
requiring all reports to go to the Reserve
Bank that holds the account is not clear.
The commenter was concerned, for
example, about how the Reserve Bank
receiving the reports would coordinate
with the Reserve Bank that supervises
the local office, as well as the effect the
unified reporting system would have on
coordinated supervision between
federal and state regulators. A foreign
bank commenter stated that
consolidation of all reports could result
in a lack of understanding of the foreign
bank office’s condition by its
supervising Reserve Bank and de facto
double reporting requirements for the
office. A Reserve Bank noted that
allowing aggregate reporting for these
foreign bank offices would make it
difficult to verify reports on a timely
basis, would require close coordination
between Reserve Banks, and could affect
the accuracy of data on the various
separately chartered offices. One bank
trade association, one Edge corporation
parent, and two Reserve Banks
supported the proposal to allow foreign
bank offices and Edge corporations to
file a single aggregated report of
deposits, although one of those Reserve
Banks argued against requiring domestic
pass-through respondents to file deposit
reports with their out-of-District
correspondent’s Reserve Bank.

The commenters also identified
problems with the “follow the money”’
approach for domestic institutions that
hold reserve balances with a pass-
through correspondent. For example,
one commenter stated that, although
requiring all reports to go to the Federal
Reserve Bank that holds the
correspondent’s account could provide
an efficient means of administering
reserve requirements, it would also
require Reserve Banks to dedicate
resources to analyzing nonlocal banks’
structure, operations, and financial
statements. The commenter stated that
the alternative of “split reporting”
(sending deposit reports to the account-
holding Reserve Bank and all other
reports to the local Reserve Bank) could
lead to confusion and inefficiencies and
that another alternative, filing all reports
with multiple Reserve Banks, would
place additional burden on depository
institutions. Two other commenters
stated that another reason the reporting
location should not be based on the
location of a pass-through

correspondent is because pass-through
arrangements can change frequently.

Although the Board believes that
requiring reports to follow the money
might provide an efficient means of
administering reserve requirements, any
potential efficiencies appear to be
outweighed by the practical difficulties
involved when deposit (or all) reports
are submitted to a Reserve Bank other
than the reporting institution’s local
Reserve Bank. If the Reserve Bank in
whose District the institution is located
is responsible for supervising the
institution, submitting supervisory
reports to another Reserve Bank could
affect the depth and timeliness of the
supervising Reserve Bank’s knowledge
of the institution’s condition. Split
reporting would lead to inefficiencies in
other areas for both the institution and
the Federal Reserve Banks. The
reporting institution would have to deal
with more than one Reserve Bank on
reporting and data editing issues. For
the Federal Reserve, each Reserve Bank
collecting data from a particular
institution would have to become
knowledgeable about that institution’s
structure, operations, and balance sheet
in order to perform effective data editing
and analysis.

In light of these problems, the Board
is retaining the current reporting
requirements for domestic institutions
as well as foreign bank offices and Edge
corporations. The Board has
consolidated the reporting provisions in
new §204.3(a)(2). All reporting
institutions will file deposit and other
reports with the Federal Reserve Bank
in whose District the institution is
located. Foreign bank and Edge
corporation offices operating in the
same state and same District will file an
aggregated report as they do today. The
reporting rule does not affect an
institution’s ability to pass its reserve
balances through a correspondent,
which may be located in the same or
another District. For example, a foreign
bank family will be able to consolidate
required reserve balances with a single
pass-through correspondent while still
reporting deposits on a same-state same-
District basis.

One commenter asked the Board to
clarify that, in the case of Edge
corporations, the reporting aggregation
applies to the offices of a single Edge
corporation and not the offices of all
Edge corporations owned by a single
parent that operate in the same state and
same District. The provisions of
§204.3(a)(2) on aggregated reporting
apply to all offices of a single Edge
corporation operating in the same state
and same District, not to all offices
owned by a common parent.
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Low Reserve Tranche and Exemption
Amounts. Regulation D provides that
foreign bank and Edge corporation
families share one low reserve tranche
and exemption amount among all
related offices.3 The pre-amendment
Regulation D set out separate provisions
(8204.3(a)(1) and (a)(2)) for foreign
banks and Edge corporations covering
allocation of the low reserve tranche
and contained a separate provision
(8204.3(a)(3)) on allocation of the
reserve exemption, which applied to
depository institutions as well as foreign
bank offices and Edge corporations. The
Board proposed a new § 204.3(a)(2) to
combine the existing provisions on
allocation of the low reserve tranche
and the reserve exemption among
branches of depository institutions,
foreign bank offices, and Edge
corporations.

The Board received one comment on
this proposed amendment, in favor of
the revision. The Board has adopted the
amendment as proposed. Under the
amendment, a depository institution
and its branches, foreign bank families,
and offices of an Edge corporation will
continue to share one low reserve
tranche and one reserve exemption and
can allocate the tranche and exemption
among offices or groups of offices that
file separate deposit reports.4

Section 204.3(b) Form and Location of
Reserves

In June 1997, the Board amended
§204.3(b) to set forth where a domestic
depository institution is located for
purposes of determining the Federal
Reserve Bank where the institution will
maintain its reserve balances (see
footnote 1). Specifically, an institution
is considered to be located in the
Federal Reserve District specified in its
charter or organizing certificate, or, if no
such location is specified, the location
of its head office. The Board can make
exceptions to the general rule for a
particular institution after considering
certain criteria. The Board proposed to
apply the same rule to foreign bank
offices and Edge corporations. For
foreign banks and Edge corporations
that pass all reserve balances through a
single correspondent, the location of the
pass-through correspondent would

3The amount of an institution’s net transaction
accounts in the low reserve tranche ($0 to $49.3
million) carries a lower reserve requirement (3
percent) than the amount above the tranche (which
carries a 10 percent requirement). The first $4.4
million of any institution’s reservable liabilities are
exempt from reserve requirements.

40rdinarily, branches of a domestic depository
institution would not file separate deposit reports
unless they are in transition (for example, after a
merger or other consolidation) from a multiple to
a single reporting and account structure.

determine which Reserve Bank holds
the account. The Board also proposed to
remove the sentence in § 204.3(b)(1) that
stated that reserves that were held on a
pass-through basis were considered to
be a balance maintained with a Reserve
Bank. This sentence could be read to
conflict with the Board’s proposed
revisions to the pass-through rules
clarifying that the balances held in the
account of the pass-through
correspondent were the property of the
correspondent.

The Board received one comment on
these provisions, supporting the
proposal. The Board has adopted the
proposed amendments and has also
revised the language in § 204.3(b)(1) to
clarify that only non-member
institutions may hold reserves with a
pass-through correspondent.5

Section 204.3(i) Pass-Through Rules

Eligible Pass-Through
Correspondents. Former 8§ 204.3(i)(1)
stated that foreign bank offices and Edge
corporations could pass their reserve
balances through an account of another
office of the same institution, subject to
the pass-through rules applicable to all
depository institutions. This provision
could have been interpreted to preclude
these institutions from using an
unaffiliated pass-through
correspondent. The Board proposed to
clarify that a foreign bank or Edge
corporation family may choose any
eligible institution as a pass-through
correspondent, such as a domestic
depository institution or a office of
another foreign bank, in addition to an
office of its own family. Although the
Board believes that these entities will
generally choose one of their own
offices as the pass-through
correspondent, allowing the choice is
comparable to the treatment of domestic
depository institutions under Regulation
D. The Board received two comments on
this amendment, both in support, and
has adopted it as proposed. The Board
has also revised § 204.3(i)(1) to provide
that a Reserve Bank may make
exceptions to the requirement that an
institution can choose only one pass-
through correspondent. Such an
exception may be necessary, for
example, during a transition period after
the merger of two respondents with two
different pass-through correspondents.

Account Maintenance. Former
§204.3(i) required a pass-through
correspondent to maintain accounts at
each Federal Reserve Bank in whose
District the respondent institutions were
located. The Board proposed to remove

5This limitation is set forth in section 19(c)(1) of
the Federal Reserve Act, 12 U.S.C. 461(c).

the requirement that pass-though
reserve balances must be held in the
District where the respondent is located.
This proposal was necessary to enable
foreign bank families and Edge
corporations to aggregate their required
reserve balances in a single account
held by a pass-through correspondent.
The proposed amendment applied to
pass-through arrangements for all
domestic depository institutions as well.
The Board received two comments that
specifically discussed this amendment;
both supported the change, citing
improved efficiency and removal of
impediments to interstate banking. The
Board has adopted the amendment as
proposed.

Former Regulation D also provided
that, when respondents are located in
the same District as the pass-through
correspondent, the correspondent may
choose to maintain its own reserve
balances and the pass-through reserve
balances in a single commingled
account or in two separate accounts.
Under the Board’s proposal,
correspondents would hold pass-
through balances in a single
commingled account, along with the
pass-through correspondent’s own
reserve balances (if any) at the Reserve
Bank in whose District the pass-through
correspondent is located. The Board
requested comment on whether
correspondents should continue to have
the option of separate accounts for their
own reserve balances and the reserve
balances they hold on a pass-through
basis. The Board received two
comments on this issue, both from
Federal Reserve Banks. One commenter
suggested that the Board allow
correspondents to retain the option to
have a separate account for pass-through
reserve balances because the Federal
Reserve Banks’ subaccount structure
does not provide account-holders with a
daily ending balance for each
subaccount. The other commenter stated
that there is no need for a correspondent
to maintain pass-through reserve
balances in separate account from its
own reserve balances and that the
subaccount structure will provide the
correspondent with sufficient
information to segregate its own reserve
balances from pass-through balances.
The Board continues to believe the
subaccount will suffice for tracking
respondent activity and that
correspondents will be able to calculate
the ending balance for subaccounts
based on the information they receive.
The Board, therefore, has adopted the
proposed provision that a correspondent
maintain a single account for its own
reserve balances (if any) and the pass-
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through reserve balances of
respondents. The Board has, however,
added a provision to allow a Reserve
Bank to make an exception to this rule.
The Board anticipates that a Reserve
Bank might permit an exception in cases
where, for example, the correspondent
is involved in a merger and holds a
separate transition account at the same
or another Reserve Bank.

Former Regulation D was unclear as
to whose money is in the account that
contains the pass-through reserve
balances, that is, whether the account is
a Reserve Bank liability to the pass-
through correspondent or to the
respondent. ¢ The Board proposed
amendments to § 204.3(i) to clarify that
the balances held by the pass-through
correspondent are the property of the
correspondent and represent a liability
of the Reserve Bank solely to the
correspondent, regardless of whether
the funds represent the reserve balances
of another office or institution that have
been passed through the correspondent.
The Board received two comments on
this proposal, both in favor, and has
adopted the amendment as proposed.

Services. Former § 204.3(i)(5)
contained provisions regarding the
services available to pass-through
correspondents and respondents. The
Board proposed to remove these
provisions from Regulation D. The terms
of services offered by the Reserve Banks
are covered in Regulation J (12 CFR part
210) and the Reserve Banks’ operating
circulars. The Board received one
comment on this proposal, in support of
the change. The Board has eliminated
this provision, as proposed.

Technical Changes

The Board also proposed editorial and
conforming amendments to 88 204.3(i)
and 204.9(b) of Regulation D. The Board
received no comments on these changes.
Because of the addition of the
consolidated reporting provision in
§204.3(a), the technical amendment to a
cross-reference in § 204.9(b) is no longer
necessary. The Board has adopted the
editorial changes to § 204.3(i) as
proposed.

Final Regulatory Flexibility Analysis

Two of the three requirements of a
final regulatory flexibility analysis (5
U.S.C. 604), (1) a succinct statement of
the need for and the objectives of the
rule and (2) a summary of the issues
raised by the public comments, the
agency’s assessment of the issues, and a

6The call report instructions are more clear,
stating that, from the perspective of the Federal
Reserve Bank, pass-through balances are treated as
balances due to the correspondent, not to the
respondent.

statement of the changes made in the
final rule in response to the comments,
are discussed above. The third
requirement of a final regulatory
flexibility analysis is a description of
significant alternatives to the rule that
would minimize the rule’s economic
impact on small entities and reasons
why the alternatives were rejected.

The final amendments will apply to
all depository institutions, U.S.
branches and agencies of foreign banks,
and Edge and Agreement corporations,
regardless of size, and represent changes
to the existing rules that should reduce
burden for those institutions that are
part of a pass-through arrangement for
the purpose of maintaining required
reserve balances. The amendments
would increase flexibility for those
institutions by eliminating restrictions
on where pass-through correspondents
must maintain accounts. The
amendments should not have a negative
economic impact on small institutions,
and, therefore, there were no significant
alternatives that would have minimized
the economic impact on those
institutions.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3506;
5 CFR 1320 Appendix A.1), the Board
reviewed the final rule under the
authority delegated to the Board by the
Office of Management and Budget. The
proposed rule contained no new
collections of information and proposed
no substantive changes to existing
collections of information pursuant to
the Paperwork Reduction Act. However,
one of the changes in the proposed rule
had the potential to reduce reporting
burden for a subset of respondents on
existing information collections by
allowing fewer reports. The change
would have granted Edge corporations
and U.S. branches and agencies of
foreign banks the option to file single
reports of deposits and Eurocurrency
data aggregated nationwide. Currently
these respondents file deposits and
Eurocurrency reports aggregated by each
state and Federal Reserve District in
which their offices are located.

None of the comments received
specifically addressed reporting burden.
However, as discussed earlier in this
notice, several commenters raised
problems associated with not filing the
reports with each individual
respondent’s Federal Reserve District.
The Board believes that these problems
outweigh any potential efficiencies
afforded by such changes. The final rule
does not contain any of the proposed
elective changes in reporting. Therefore,
no collections of information pursuant

to the Paperwork Reduction Act are
revised by the final rule.

List of Subjects in 12 CFR Part 204

Banks, Banking, Federal Reserve
System, Reporting and recordkeeping
requirements.

For the reasons set out in the
preamble, 12 CFR part 204 is amended
as set forth below.

PART 204—RESERVE
REQUIREMENTS OF DEPOSITORY
INSTITUTIONS (REGULATION D)

1. The authority citation for part 204
continues to read as follows:

Authority: 12 U.S.C. 248(a), 248(c), 371a,
461, 601, 611, and 3105.

2. In §204.3, paragraphs (a), (b)(1),
(b)(2)(i), and (i) are revised to read as
follows:

§204.3 Computation and maintenance.

(a) Maintenance and reporting of
required reserves. (1) Maintenance. A
depository institution, a U.S. branch or
agency of a foreign bank, and an Edge
or Agreement corporation shall
maintain reserves against its deposits
and Eurocurrency liabilities in
accordance with the procedures
prescribed in this section and §204.4
and the ratios prescribed in §204.9.
Reserve-deficiency charges shall be
assessed for deficiencies in required
reserves in accordance with the
provisions of §204.7. For purposes of
this part, the obligations of a majority-
owned (50 percent or more) U.S.
subsidiary (except an Edge or
Agreement corporation) of a depository
institution shall be regarded as
obligations of the parent depository
institution.

(2) Reporting. (i) Every depository
institution, U.S. branch or agency of a
foreign bank, and Edge or Agreement
corporation shall file a report of
deposits (or any other required form or
statement) directly with the Federal
Reserve Bank of its District, regardless
of the manner in which it chooses to
maintain required reserve balances. A
foreign bank’s U.S. branches and
agencies and an Edge or Agreement
corporation’s offices operating within
the same state and the same Federal
Reserve District shall prepare and file a
report of deposits on an aggregated
basis.

(ii) A Federal Reserve Bank shall
notify the reporting institution of its
reserve requirements. Where a pass-
through arrangement exists, the Reserve
Bank will also notify the pass-through
correspondent of its respondent’s
required reserve balances.
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(iii) The Board and the Federal
Reserve Banks will not hold a pass-
through correspondent responsible for
guaranteeing the accuracy of the reports
of deposits submitted by its
respondents.

(3) Allocation of low reserve tranche
and exemption from reserve
requirements. A depository institution,
a foreign bank, or an Edge or Agreement
corporation shall, if possible, assign the
low reserve tranche and reserve
requirement exemption prescribed in
§204.9(a) to only one office or to a
group of offices filing a single
aggregated report of deposits. The
amount of the reserve requirement
exemption allocated to an office or
group of offices may not exceed the
amount of the low reserve tranche
allocated to such office or offices. If the
low reserve tranche or reserve
requirement exemption cannot be fully
utilized by a single office or by a group
of offices filing a single report of
deposits, the unused portion of the
tranche or exemption may be assigned
to other offices or groups of offices of
the same institution until the amount of
the tranche (or net transaction accounts)
or exemption (or reservable liabilities) is
exhausted. The tranche or exemption
may be reallocated each year concurrent
with implementation of the indexed
tranche and exemption, or, if necessary
during the course of the year to avoid
underutilization of the tranche or
exemption, at the beginning of a reserve
computation period.

(b) Form and location of reserves. (1)
A depository institution, a U.S. branch
or agency of a foreign bank, and an Edge
or Agreement corporation shall hold
reserves in the form of vault cash, a
balance maintained directly with the
Federal Reserve Bank in the Federal
Reserve District in which it is located,
or, in the case of nonmember
institutions, with a pass-through
correspondent in accordance with
§204.3(i).

(2) (i) For purposes of this section, a
depository institution, a U.S. branch or
agency of a foreign bank, or an Edge or
Agreement corporation is located in the
Federal Reserve District that contains
the location specified in the institution’s
charter, organizing certificate, or license
or, if no such location is specified, the
location of its head office, unless
otherwise determined by the Board
under paragraph (b)(2)(ii) of this section.
* * * * *

(i) Pass-through rules. (1) Procedure.
(i) A nonmember depository institution,
a U.S. branch or agency of a foreign
bank, or an Edge or Agreement
corporation required to maintain reserve

balances (respondent) may select only
one institution to pass through its
required reserve balances, unless
otherwise permitted by Federal Reserve
Bank in whose district the respondent is
located. Eligible institutions through
which respondent required reserve
balances may be passed
(correspondents) are Federal Home Loan
Banks, the National Credit Union
Administration Central Liquidity
Facility, and depository institutions,
U.S. branches or agencies of foreign
banks, and Edge and Agreement
corporations that maintain required
reserve balances at a Federal Reserve
office. In addition, the Board reserves
the right to permit other institutions, on
a case-by-case basis, to serve as pass-
through correspondents. The
correspondent chosen must
subsequently pass through the required
reserve balances of its respondents
directly to a Federal Reserve Bank. The
correspondent placing funds with a
Federal Reserve Bank on behalf of
respondents will be responsible for
account maintenance as described in
paragraphs (i)(2) and (i)(3) of this
section.

(i) Respondents or correspondents
may institute, terminate, or change pass-
through arrangements for the
maintenance of required reserve
balances by providing all
documentation required for the
establishment of the new arrangement
or termination of the existing
arrangement to the Federal Reserve
Banks involved within the time period
provided for such a change by those
Reserve Banks.

(2) Account maintenance. A
correspondent that passes through
required reserve balances of
respondents shall maintain such
balances, along with the
correspondent’s own required reserve
balances (if any), in a single
commingled account at the Federal
Reserve Bank in whose District the
correspondent is located, unless
otherwise permitted by the Reserve
Bank. The balances held by the
correspondent in an account at a
Reserve Bank are the property of the
correspondent and represent a liability
of the Reserve Bank solely to the
correspondent, regardless of whether
the funds represent the reserve balances
of another institution that have been
passed through the correspondent.

(3) Responsibilities of parties. (i) Each
individual depository institution, U.S.
branch or agency of a foreign bank, or
Edge or Agreement corporation is
responsible for maintaining its required
reserve balance either directly with a

Federal Reserve Bank or through a pass-
through correspondent.

(ii) A pass-through correspondent
shall be responsible for assuring the
maintenance of the appropriate
aggregate level of its respondents’
required reserve balances. A Federal
Reserve Bank will compare the total
reserve balance required to be
maintained in each account with the
total actual reserve balance held in such
account for purposes of determining
required reserve deficiencies, imposing
or waiving charges for deficiencies in
required reserves, and for other reserve
maintenance purposes. A charge for a
deficiency in the aggregate level of the
required reserve balance will be
imposed by the Reserve Bank on the
correspondent maintaining the account.

(iii) Each correspondent is required to
maintain detailed records for each of its
respondents in a manner that permits
Federal Reserve Banks to determine
whether the respondent has provided a
sufficient required reserve balance to
the correspondent. A correspondent
passing through a respondent’s reserve
balance shall maintain records and
make such reports as the Board or
Reserve Bank requires in order to insure
the correspondent’s compliance with its
responsibilities for the maintenance of a
respondent’s reserve balance. Such
records shall be available to the Reserve
Banks as required.

(iv) The Federal Reserve Bank may
terminate any pass-through relationship
in which the correspondent is deficient
in its recordkeeping or other
responsibilities.

(v) Interest paid on supplemental
reserves (if such reserves are required
under §204.6) held by a respondent will
be credited to the account maintained
by the correspondent.

By order of the Board of Governors of the
Federal Reserve System, October 30, 1997.
William W. Wiles,

Secretary of the Board.
[FR Doc. 97-29203 Filed 11-4-97; 8:45 am]
BILLING CODE 6210-01-P

FARM CREDIT ADMINISTRATION

12 CFR Parts 614 and 619
RIN 3052—-AB64

Loan Policies and Operations;
Definitions; Loan Underwriting;
Effective Date

AGENCY: Farm Credit Administration.
ACTION: Notice of effective date.

SUMMARY: The Farm Credit
Administration (FCA) published a final
rule under parts 614 and 619 on
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September 30, 1997 (62 FR 51007). The
final rule amends the regulations
relating to loan underwriting in
response to comments received from the
FCA Board'’s initiative to reduce
regulatory burden and in an effort to
streamline the regulations and set clear
minimum regulatory standards where
appropriate. In accordance with 12
U.S.C. 2252, the effective date of the
final rule is 30 days from the date of
publication in the Federal Register
during which either or both Houses of
Congress are in session. Based on the
records of the sessions of Congress, the
effective date of the regulations is
November 5, 1997.

EFFECTIVE DATE: The regulation
amending 12 CFR parts 614 and 619
published on September 30, 1997 (62 FR
51007) is effective November 5, 1997.

FOR FURTHER INFORMATION CONTACT:

John J. Hays, Policy Analyst, Policy
Development and Risk Control, Farm
Credit Administration, McLean, VA
22102-5090, (703) 883-4498;

or

Joy E. Strickland, Senior Attorney,
Office of General Counsel, Farm
Credit Administration, McLean, VA
22102-5090, (703) 883-4020, TDD
(703) 883-4444.

(12 U.S.C. 2252(a)(9) and (10))

Dated: October 31, 1997.

Floyd Fithian,

Secretary, Farm Credit Administration Board.

[FR Doc. 97-29272 Filed 11-4-97; 8:45 am]

BILLING CODE 6705-01-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 96—SW-23-AD; Amendment
39-10195; AD 97-23-07]

RIN 2120-AA64

Airworthiness Directives; Eurocopter
Deutschland GmbH Model MBB-BK
117 A-1, A-3, A-4,B-1, B-2 and C-1
Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to Eurocopter Deutschland
GmbH (Eurocopter) Model MBB-BK 117
A-1, A-3, A—4,B-1,B-2,and C-1
helicopters, that establishes a new
retirement life for the clutch and
requires an entry into the Accessory

Replacement Record indicating the new
life limit. This amendment is prompted
by a recalculation of life limitations by
the part manufacturer, Warner Electric.
The clutch manufacturer used the
airframe load spectrum to establish the
new life limit of 3,600 hours time-in-
service (TIS). The actions specified by
this AD are intended to prevent failure
of the clutch, loss of power to the main
rotor and a subsequent forced landing of
the helicopter.

EFFECTIVE DATE: December 10, 1997.

FOR FURTHER INFORMATION CONTACT: Mr.
Lance T. Gant, Aerospace Engineer,
FAA, Rotorcraft Standards Staff,
Rotorcraft Directorate, 2601 Meacham
Blvd., Fort Worth, Texas 76137,
telephone (817) 222-5114, fax (817)
222-5961.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to Eurocopter
Deutschland GmbH (Eurocopter) Model
MBB-BK 117 A-1, A-3, A-4, B-1, B-2,
and C-1 helicopters was published in
the Federal Register on February 4,
1997 (62 FR 5186). That action proposed
to establish a new retirement life for the
clutch and to require an entry into the
Accessory Replacement Record
indicating the new life limit.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comment received.

The one commenter asked for a delay
in the issuance of this AD until Warner
Electric established a new retirement
life on the affected clutch. The
commenter indicated that an extended
retirement life would be prepared by the
clutch manufacturer by the end of May,
1997. To date, the FAA has received no
further information about an extension
to the retirement life of the clutch.

After careful review of the available
data, including the comment noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed except
for some non-substantive word changes,
insertion of Note 3 referencing the
Luftfahrt-Bundesamt (LBA) AD, and
correction of the part number in
paragraph (b). The FAA has determined
that these changes will neither increase
the economic burden on any operator
nor increase the scope of this AD.

The FAA estimates that 130
helicopters of U.S. registry will be
affected by this AD, that it will take
approximately 12 work hours per
helicopter to accomplish the required
actions, and that the average labor rate

is $60 per work hour. Required parts
will cost approximately $6,000 per
helicopter. Based on these figures, the
total cost impact of the AD on U.S.
operators is estimated to be $873,600.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive to
read as follows:

AD 97-23-07 Eurocopter Deutschland
GmbH: Amendment 39-10195. Docket
No. 96-SW-23-AD.

Applicability: Model MBB-BK 117 A-1, A-
3, A-4, B-1, and B-2 helicopters, serial
numbers (S/N) 7001 through 7250, and
Model MBB-BK 117 C-1 helicopters, S/N
7500 through 7520, with clutch, part number
(P/N) 4639302044 or P/N CL42067-1,
installed, certificated in any category.

Note 1: This AD applies to each helicopter
identified in the preceding applicability
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provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
helicopters that have been modified, altered,
or repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (d) to request approval
from the FAA. This approval may address
either no action, if the current configuration
eliminates the unsafe condition, or different
actions necessary to address the unsafe
condition described in this AD. Such a
request should include an assessment of the
effect of the changed configuration on the
unsafe condition addressed by this AD. In no
case does the presence of any modification,
alteration, or repair remove any helicopter
from the applicability of this AD.

Compliance: Required as indicated, unless
accomplished previously.

To prevent failure of the clutch, loss of
power to the main rotor and a subsequent
forced landing of the helicopter, accomplish
the following:

(a) Within 30 hours time-in-service (TIS)
after the effective date of this AD, make an
entry into the Accessory Replacement Record
to reflect a new life limit of 3,600 hours TIS
for the clutch, P/N 4639302044 or P/N
CL42067-1.

(b) Remove the clutch, P/N 4639302044 or
P/N CL42067-1, from service on or before
reaching 3,600 hours TIS. This AD revises
the Airworthiness Limitations section of the
maintenance manual by establishing a new
retirement life for the clutch, P/N
4639302044 or P/N CL42067-1, of 3,600
hours TIS.

(c) Replacement of the clutch, P/N
4639302044 or P/N CL42067-1, with a
clutch, P/N 4639202011, constitutes a
terminating action for the requirements of
this AD.

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Rotorcraft
Standards Staff, Rotorcraft Directorate, FAA.
Operators shall submit their requests through
an FAA Principal Maintenance Inspector,
who may concur or comment and then send
it to the Manager, Rotorcraft Standards Staff.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Rotorcraft Standards Staff.

(e) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the helicopter
to a location where the requirements of this
AD can be accomplished.

() This amendment becomes effective on
December 10, 1997.

Note 3: The subject of this AD is addressed
in Luftfahrt-Bundesamt (Germany) AD 95—
242, dated June 13, 1995.

Issued in Fort Worth, Texas, on October 30,
1997.

Eric Bries,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 97-29238 Filed 11-4-97; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration
14 CFR Part 39

[Docket No. 96—-SW-05-AD; Amendment
39-10194; AD 97-23-06]

RIN 2120-AA64

Airworthiness Directives; Schweizer
Aircraft Corporation Model 269A, A-1,
B, and C, and TH-55A Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to Schweizer Aircraft
Corporation Model 269A, A-1, B, and C,
and TH-55A helicopters, with a certain
main rotor transmission ring gear (ring
gear) installed, that requires inspections
of the ring gear teeth for surface
deterioration which includes pitting,
excessive wearing, cracking or
corrosion, and replacement of the ring
gear if such ring gear teeth surface
deterioration is found; and also requires
creating a main rotor transmission
component log card (log card), if none
is available, and making a notation on
the log card if a ring gear is changed.
This amendment is prompted by reports
of failures of the ring gear due to single
tooth distress as a result of improper
gear tooth spacing during the
manufacturing of the ring gear. The
actions specified by this AD are
intended to prevent failure of the ring
gear, loss of drive to the main rotor
gearbox, and a subsequent forced
landing.
DATES: Effective December 10, 1997.
The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of December
10, 1997.

ADDRESSES: The service information
referenced in this AD may be obtained
from Schweizer Aircraft Corporation,
P.O. Box 147, Elmira, NY 14902, ATTN:
Publications Dept. This information
may be examined at the FAA, Office of
the Regional Counsel, Southwest
Region, 2601 Meacham Blvd., Room
663, Fort Worth, Texas; or at the Office
of the Federal Register, 800 North
Capitol Street, NW., suite 700,
Washington, DC.

FOR FURTHER INFORMATION CONTACT: Mr.
Raymond Reinhardt, Aerospace
Engineer, New York Aircraft
Certification Office, FAA, 10 Fifth
Street, 3rd Floor, Valley Stream, New

York 11581, telephone (516) 256-7532,
fax (516) 568-2716.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to Schweizer Aircraft
Corporation Model 269A, A-1, B, and C,
and TH-55A helicopters was published
in the Federal Register on November 4,
1996 (61 FR 56640). That action
proposed to require inspections of the
ring gear teeth for pitting, wearing,
cracking or corrosion, and replacement
of the ring gear if such ring gear teeth
surface deterioration is found. The
proposed inspections would be
accomplished before further flight if
clicking, tapping, or other unusual
noises, or unusual vibration is detected
while operating the helicopter, or if
metal particles are found on the
magnetic drain plug during routine
maintenance; or, upon installation of
replacement transmissions with the
affected ring gear; and within the next
50 hours time-in-service (TIS) or at the
next annual inspection, whichever
occurs first. Thereafter, the notice
proposes repetitive inspections at
intervals not to exceed 50 hours TIS in
accordance with the manufacturer’s
service bulletin.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

The one commenter states that all ring
gears, P/N 269A5104-005, should not be
affected by the AD, but that only ring
gears, P/N 269A5104-005,
manufactured by Eastern Gear
Corporation (EGC) and ACR Industries
(ACR), should be affected. The same
commenter also states that the use of the
term “‘wearing’’ in the proposed AD
needs further amplification because all
gear teeth will exhibit wear after some
time in service. This wear is normally
very minor, but the inference of the
proposed AD could lead one to believe
that ANY wear is unacceptable. The
FAA concurs with both comments and
the requirements of this AD are changed
accordingly. The applicability
paragraph has been revised to specify
only those gears manufactured by EGS
and ACR. The word *‘excessive” has
been added before the word “wearing”
since all gears will experience some
wear after some time in service. The
inspection for wear, including what
constitutes “‘excessive wear”’, is
contained in the Basic Helicopter
Maintenance Instructions, Section 10,
which is referenced in Schweizer
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Service Bulletin B-244.2, dated
February 19, 1996.

Additionally, since the issuance of the
proposal, the manufacturer received a
report of a failure of a ring gear, P/N
269A5104—7, which is the same part-
numbered ring gear specified in the
proposal as an airworthy replacement.
Since that report, the manufacturer has
changed the material properties in the
manufacturing of ring gears beginning
with serial number S2100 or higher.
Therefore, the AD is changed to specify
that only ring gears, P/N 269A5104—7,
S/N S2100 or higher, are acceptable as
replacements.

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes
described previously and with other
non-substantive changes. The FAA has
determined that these changes will
neither increase the economic burden
on any operator nor increase the scope
of the AD.

The FAA estimates that 87 helicopters
of U.S. registry will be affected by this
AD, that it will take approximately 2
work hours per helicopter to accomplish
the initial inspections, 0.5 hours to
create a main rotor transmission
component log card, and 28 work hours
if removal and replacement of the ring
gear is required, and that the average
labor rate is $60 per work hour.
Required parts will cost approximately
$6,400 per ring gear and $1,219 per
overhaul kit. Based on these figures, the
total cost impact of the AD on U.S.
operators is estimated to be $822,063,
assuming creation of a component log
card and replacement of the ring gear in
the entire fleet is necessary.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has

been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 USC 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive to
read as follows:

AD 97-23-06 Schweizer Aircraft
Corporation: Amendment 39-10194.
Docket No. 96-SW-05-AD.

Applicability: Model 269A, A-1, B, and C,
and TH-55A helicopters, with main rotor
transmission ring gear (ring gear), part
number (P/N) 269A5104-5, identified by the
letters EGC (Eastern Gear Corporation), ACR

(ACR Industries), or the manufacturer code

number 23751 (EGC) or 57152 (ACR),

installed, certificated in any category.

Note 1: This AD applies to each helicopter
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
helicopters that have been modified, altered,
or repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (f) to request approval
from the FAA. This approval may address
either no action, if the current configuration
eliminates the unsafe condition, or different
actions necessary to address the unsafe
condition described in this AD. Such a
request should include an assessment of the
effect of the changed configuration on the
unsafe condition addressed by this AD. In no
case does the presence of any modification,
alteration, or repair remove any helicopter
from the applicability of this AD.

Compliance: Required as indicated, unless
accomplished previously.

To prevent failure of the ring gear, loss of
drive to the main rotor gearbox, and a
subsequent forced landing, accomplish the
following:

(a) Inspect the ring gear teeth for surface
deterioration which includes pitting,
excessive wearing, cracking or corrosion in
accordance with Schweizer Service Bulletin

B-244.2, dated February 19, 1996, as follows:

(1) Before further flight, if a clicking or
tapping sound or other unusual noise or
unusual vibration is detected while operating
the helicopter, or if a metal particle is found
on the magnetic drain plug during routine
maintenance;

(2) Before installing a main rotor
transmission which contains an affected ring
gear on the helicopter;

(3) Within the next 50 hours time-in-
service (TIS) after the effective date of this
AD, or at the next annual inspection,
whichever occurs first.

(b) Thereafter, inspect the ring gear teeth at
intervals not to exceed 50 hours TIS in
accordance with Schweizer Service Bulletin
B-244.2, dated February 19, 1996.

(c) If surface deterioration which includes
pitting, excessive wearing, cracking or
corrosion is discovered, before further flight,
remove the transmission from service and
replace the ring gear with a ring gear, P/N
269A5104-7, serial number (S/N) S2100 or
higher number.

(d) At the next main rotor transmission
overhaul, remove and replace the ring gear,
P/N 269A5104-5, identified on the face of
the ring gear by the letters EGC, ACR, or the
manufacturer code number 23751 (EGC) or
57152 (ACR) and replace it with a ring gear,
P/N 269A5104-7, S/N S2100 or higher
number.

(e) Installation of a ring gear, P/N
269A5104—7, S/N S2100 or higher number
constitutes a terminating action for the
requirements of this AD and must be
annotated on a component log card. A nhew
component log card must be created if a
component log card is not in the applicable
maintenance records.

(f) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, New York
Aircraft Certification Office, FAA. Operators
shall submit their requests through an FAA
Principal Maintenance Inspector, who may
concur or comment and then send it to the
Manager, New York Aircraft Certification
Office.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the New York Aircraft
Certification Office.

(9) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the helicopter
to a location where the requirements of this
AD can be accomplished, provided no
clicking or tapping sound or other unusual
noise or unusual vibration was detected on
any previous flight.

(h) The inspections shall be done in
accordance with Schweizer Service Bulletin
B-244.2, dated February 19, 1996. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from
Schweizer Aircraft Corporation, P.O. Box
147, Elmira, NY 14902, ATTN: Publications
Dept. Copies may be inspected at the FAA,
Office of the Regional Counsel, Southwest
Region, 2601 Meacham Blvd., Room 663, Fort
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Worth, Texas; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

(i) This amendment becomes effective on
December 10, 1997.

Issued in Fort Worth, Texas, on October 30,
1997.
Eric Bries,
Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.
[FR Doc. 97-29237 Filed 11-4-97; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION

14 CFR Part 71

[Airspace Docket No. 97-AGL-59]
Modification of Class D Airspace;
Minot, ND

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action reinstates
controlled airspace extending upward
from the surface at Minot Air Force Base
(AFB), ND. The airspace areas are
necessary to accommodate precision
standard instrument approach
procedures (SIAP) serving Minot AFB.
The affected airspace, formerly surface
area extensions to the Minot AFB
Control Zone, was inadvertently omitted
from United States controlled airspace
during Airspace Reclassification in
1993. This action corrects that omission.
DATES: Effective date: November 5,
1997.

FOR FURTHER INFORMATION CONTACT:
Michelle M. Behm, Air Traffic Division,
Airspace Branch, AGL-520, Federal
Aviation Administration, 2300 East
Devon Avenue, Des Plaines, Illinois
60018, telephone (847) 294-7573.

SUPPLEMENTARY INFORMATION:
The Rule

This action amends 14 CFR part 71 by
reinstating controlled airspace
extending upward from the surface at
Minot AFB, ND. The affected airspace,
formerly surface area extensions to the
Minot AFB Control Zone, was
inadvertently omitted from United
States controlled airspace during
Airspace Reclassification in 1993. This
action corrects that error.

Federal Aviation Administration
(FAA) Order 7400.6G, dated September
4, 1990, and now obsolete, described a
Control Zone serving Minot AFB which
consisted of a circle with a 5 Statute
Mile (SM) radius and two extensions,
one to the southeast and one to the
northwest, each of which was 5 SM
wide and extended from the radius to 7

SM southeast and northwest
respectively of the Deering Tactical Air
Navigation (TACAN) facility. The
Deering TACAN is located near the
center of the 5 SM radius circle. The
Minot AFB Control Zone, as described
in FAA Order 7400.6G, was established
by a final rule published in the Federal
Register on August 12, 1970 (35 FR
12751).

In accordance with the Airspace
Reclassification final rule published
December 17, 1991, and effective
September 16, 1993 (56 FR 65638),
distances were converted from SM to
Nautical Miles (NM), and Control Zones
were generally redesignated as Class D
airspace areas, and most Control Zone
extensions were redesignated as Class E
airspace areas.

In preparation for Airspace
Reclassification, the FAA redrafted the
legal descriptions of all airspace areas
under United States jurisdiction. Part of
this process involved dividing Control
Zones into Class D and E airspace areas
where necessary. In redrafting the legal
description for the Minot AFB Control
Zone, the FAA redesignated the 5 SM-
radius circle as a 4.5 NM-radius Class D
airspace area. The FAA did not,
however, redesignate the Control Zone
extensions as Class E airspace areas.
This omission was unintentional as the
surface area extensions remained, and
continue to be, necessary to
accommodate SIAP’s serving Minot
AFB. The FAA has never purposely and
affirmatively acted to revoke the
controlled airspace.

The fact that the Control Zone
extensions were not redesignated as
Class E airspace, and that consequently
the affected areas are currently Class G
airspace, was discovered in a recent
joint FAA/Air Force review of the
airspace requirements for Minot AFB.
As aresult of the discovery, the FAA
and the Air Force have been forced to
discontinue use of all precision SIAP’s
serving Minot AFB pending
reinstatement of the controlled airspace
areas.

The precision SIAP’s at Minot AFB
serve important flight safety and
national security interests. Airspace
standards, however, require that the
SIAP’s be contained entirely within
controlled airspace. The FAA finds that
the safety and national security
concerns created by the lack of a
precision SIAP at Minot AFB, combined
with the fact that the agency did not
intend to permit the affected airspace to
revert to uncontrolled status, makes
notice and public procedure under 5
U.S.C 553(b) impractical and contrary to
the public interest. Furthermore, for the
reasons listed above, the FAA finds that

good cause exists, pursuant to 5 U.S.C.
553(d), to make this amendment
effective in less than 30 days.

The coordinates for this airspace
docket are based on North American
Datum 83. Class D airspace designations
are published in Paragraph 5000 of FAA
Order 7400.9E dated September 10,
1997, and effective September 16, 1997,
which is incorporated by reference in 14
CFR 71.1 The Class D airspace
designations listed in this document
will be published subsequently in the
Order. Under the circumstances
presented, the FAA concludes that there
is an immediate need to modify these
Class D airspace areas in order to
promote the safe and efficient handling
of air traffic in these areas.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—[AMENDED]

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9E, Airspace
Designations and Reporting Points,
dated September 10, 1997, and effective
September 16, 1997, is amended as
follows:

Paragraph 5000 Class D Airspace

* * * * *
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AGL ND D Minot AFB, ND [Revised]

Minot AFB, ND

(lat. 48°24'56"N, long. 101°21'28"W)
Deering TACAN

(lat. 48°24'54"'N, long. 101°21'54"W)

That airspace extending upward from the
surface to and including 4,200 feet MSL
within a 4.5-mile radius of Minot AFB, and
within 2.2 miles each side of the Deering
TACAN 113° radial extending from the 4.5-
mile radius to 6.1 miles southeast of the
TACAN, and within 2.2 miles each side of
the Deering TACAN 303° radial, extending
from the 4.5-mile radius to 6.1 miles
northwest of the TACAN. This Class D
airspace area is effective during the specific
dates and times established in advance by a
Notice to Airmen. The effective dates and
times will thereafter be continuously
published in the Airport/Facility Directory.

* * * * *

Issued in Des Plaines Illinois on October
14, 1997.

Maureen Woods,

Manager, Air Traffic Division.

[FR Doc. 97-29195 Filed 11-4-97; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Office of the Secretary

14 CFR Part 255

[Docket OST-96-1145 [49812]]

RIN 2105-AC35

Computer Reservations System (CRS)
Regulations

AGENCY: Office of the Secretary (DOT).
ACTION: Final rule.

SUMMARY: The Department is adopting a
rule that will prohibit each computer
reservations system (CRS) from adopting
or enforcing contract clauses that bar a
carrier from choosing a level of
participation in that system that would
be lower than the carrier’s level of
participation in any other system, if
neither the carrier nor any affiliate of
the carrier owns or markets a CRS. The
Department believes that this rule is
necessary to promote competition in the
CRS and airline industries, since the
contract clauses at issue unreasonably
limit the ability of airlines without CRS
interests to choose how to distribute
their services through travel agencies.
This rule will allow a CRS to enforce
such a contract clause against an airline
that owns or markets a competing CRS
or that has an affiliate that owns or
markets a CRS. The Department is
acting on a rulemaking petition filed by
Alaska Airlines.

DATES: This rule is effective December 5,
1997.

FOR FURTHER INFORMATION CONTACT:
Thomas Ray, Office of the General
Counsel, 400 Seventh St. SW.,
Washington, DC 20590, (202) 366—4731.

SUPPLEMENTARY INFORMATION:
Introduction

Almost all airlines in the United
States depend heavily on travel agencies
for the distribution of their services, and
travel agencies in turn rely heavily on
computer reservations systems (CRSs) in
responding to their customers’ requests
for information on airline services and
for booking seats. The large majority of
travel agencies use only one CRS (the
agencies using a system are called
“subscribers’). As a result, virtually
every airline must make its services
available through each of the four CRSs
operating in the United States in order
to distribute its services through the
travel agencies using each system (the
airlines that make their services
available through a system are called
“participating airlines’’). Because each
airline must participate in each system,
the systems do not compete with each
other for airline participants and have
long been able to dictate the terms for
participation (in contrast, the systems
compete for travel agency users). Each
of the systems is controlled by one or
more airlines or airline affiliates, which
can use their market power over airline
participants to distort airline
competition. We therefore have rules
regulating CRS operations. 14 CFR Part
255, adopted by 57 FR 43780,
September 22, 1992, after publication of
a notice of proposed rulemaking, 56 FR
12586, March 26, 1991.

Alaska Airlines asked us to amend
those rules by adding a prohibition of
parity clauses—contract terms imposed
by three of the four CRSs operating in
the United States that require a
participating airline to purchase at least
as high a level of service from it as the
airline does from any other system. We
issued a notice of proposed rulemaking
that tentatively determined to adopt
such arule. 61 FR 42197, August 14,
1996. Our proposed rule stated: ““No
system may require a carrier to maintain
any particular level of participation in
its system on the basis of participation
levels selected by that carrier in any
other system.” We tentatively
determined that the proposed rule
would make airline operations more
efficient and promote competition in the
CRS and airline industries.

However, airlines that own or market
a CRS (or have an affiliate that does so)
may limit their participation in a
competing system in order to frustrate
that system’s ability to obtain travel

agency subscribers. Our notice therefore
asked whether we should allow a
system to enforce a parity clause against
an airline that owned or marketed a
competing system.

After considering the comments and
reply comments, we have determined to
prohibit parity clauses, subject to an
exception allowing a system to impose
such a clause on an airline that owns or
markets a competing system (this
reference to airlines that own or market
a system, and other such references in
this document, include airlines with
affiliates that own or market a system).
Since the parity clauses are currently
injuring some carriers, we are making a
final decision now on Alaska’s
rulemaking petition rather than waiting
for the completion of other pending CRS
proceedings.

As explained in more detail below,
parity clauses cause airlines either to
buy more CRS services than they wish
to buy from some systems or to stop
buying services from other systems that
they would like to buy, which creates
economic inefficiencies and injures
airline competition. In addition, the
clauses eliminate competition between
the systems for higher levels of
participation. Without the clauses, such
competition would exist, since the
airlines’ need to participate in systems
does not compel them to buy the higher
levels of service from each system. For
these reasons the Department of Justice,
several smaller airlines, and the CRS
that does not use a parity clause,
Galileo, support our proposal.

We have considered the arguments
made by the parties opposing the
proposal, but we have determined that
the rule would benefit competition and
airline efficiency. None of the
opponents denies that the parity clauses
compel airlines to buy services that they
do not want and that the clauses
provide no significant benefit to
airlines. We also conclude that our rule
will not adversely affect travel agencies.
Each airline’s interest in facilitating
travel agency sales of its services should
ensure that no important airline will
reduce its participation in any system
by enough to seriously interfere with the
efficiency of travel agency operations.

By adopting this rule we are following
our long-standing policy of promoting
the ability of airlines to choose how
they will distribute information on their
services and enable travel agencies to
carry out booking and ticketing
transactions through electronic means.
Parity clauses unreasonably interfere
with the ability of individual airlines
without CRS ties to choose the level of
CRS service they will buy and to choose
how best to communicate with travel
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agencies in distributing their services,
and this harm is not offset by any
competitive benefits. Our prohibition of
airline parity clauses, moreover, is
consistent with our existing rule
prohibiting the use of parity clauses in
travel agency CRS contracts, 14 CFR
255.8(b). We prohibited parity clauses
in travel agency contracts in order to
eliminate unreasonable restrictions on
the travel agencies’ ability to change
systems and use more than one system.

We have concluded, however, that
entirely banning the use of parity
clauses would be unreasonable, since an
airline that owns or markets a CRS may
limit its participation in other systems
in order to compel travel agencies in
areas where it is the dominant airline to
subscribe to its own system. The
apparent use of such tactics by some
U.S. airlines caused us to adopt a rule
requiring significant owners of a CRS to
participate at equivalent levels in
competing systems, 14 CFR 255.7 (“‘the
mandatory participation rule’’), and
some foreign airlines have apparently
reduced their participation in a U.S.
system in order to frustrate that system’s
marketing efforts in the foreign carriers’
homelands. Our rule will therefore
allow systems to enforce parity clauses
against airlines that own or market a
competing system.

Finally, several parties have proposed
other changes in our mandatory
participation rule and other CRS rules.
We will consider their proposals in our
next major CRS rulemaking, not here.

Background

The Systems’ Role in Airline
Distribution

As we explained in the notice of
proposed rulemaking, each CRS is able
to dictate its terms for airline
participation because virtually all
airlines must participate in each system
due to the role of travel agencies in
airline distribution and the agencies’
reliance on CRSs. 61 FR at 42198.
Almost all airlines depend heavily on
travel agencies for the sale of their
services, and travel agencies sell about
seventy percent of all airline tickets.
Travel agents primarily rely upon CRSs
to determine what airline services and
fares are available, to book seats, and to
issue tickets for their customers. Travel
agents use CRSs for these tasks because
the systems are the most efficient
method of carrying out these tasks. Ibid.

Travel agencies typically use only one
CRS for obtaining airline information
and making bookings. As a result, an
airline that wants its services sold by a
travel agency must make its services
available for sale in the CRS used by

that agency. If the airline does not
participate in that system, that system’s
subscribers are likely to make
significantly fewer bookings on the
airline, which will substantially
undermine the airline’s ability to
compete with other airlines that do
participate in the system. Given the
importance of marginal revenues in the
airline industry, an airline’s loss of a
few passengers on each flight will
substantially reduce, and perhaps
eliminate, the airline’s ability to operate
profitably. 61 FR at 42198.

Because most airlines are therefore
compelled to participate in each system,
the systems do not compete for airline
participation and their prices and terms
for participation are not disciplined by
market forces. 61 FR at 42198. In
contrast, the systems do compete for
travel agency subscribers, and travel
agencies do not pay supracompetitive
prices for CRS services (indeed many
agencies receive CRS services and
equipment for free). Saber Reply at 1, n.
1; Justice Dept. Comments at 5.

Some airlines, particularly Southwest,
compete successfully without
participating in all of the systems.
Southwest, for example, participates
only in Saber. As explained below, most
airlines could not duplicate Southwest’s
ability to avoid full CARS participation,
so Southwest’s experience does not
invalidate our finding that each system
has market power over almost all
airlines. See 61 FR at 42198. We note,
moreover, that some airlines like
Western Pacific and Valulet have
recently decided to participate in CRSs.

The Systems’ Different Participation
Levels and the Parity Clauses

Each system offers several levels of
participation in its system and various
enhancements to the different levels of
participation. When an airline uses a
higher level of service, it must pay
higher fees. When an airline participates
at the “full availability” level in a
system, the travel agents subscribing to
that system can obtain a display of the
airline’s schedules and fares, learn
whether seats are available, book a seat,
and issue a ticket. However, if the
airline participates at a higher level, the
travel agent can obtain realtime
availability information and make a
booking in the airline’s internal
reservations system. If the airline
chooses to purchase the enhancements
offered by a system, travel agents can
also issue boarding passes and select
specific seats on the basis of seat maps.
Southwest, on the other hand, uses a
level of service offered by Saber called
Basic Booking Request. Saber does not
display Southwest’s availability, so the

travel agent must send Southwest an
electronic message to find out whether
seats are available. 61 FR at 42199.

While almost all airlines must
participate in each system at the full
availability level, participation at the
higher levels does not appear to be
essential for many airlines. Moreover,
higher-level participation increases an
airline’s CARS fees. Many airlines
accordingly choose not to participate at
higher levels, and, but for the parity
clauses, many would consider
participating at a higher level in some
systems but not in other systems. The
parity clauses, however, deny airlines
the ability to participate at different
levels in different systems. Three
CRSs—Saber, Worldspan, and System
One—impose parity clauses on their
airline participants, while the fourth
system—Galileo—does not. 61 FR at
42199.

The History of CARS Regulation

Each of the four systems is owned by
or affiliated with one or more airlines.
American Airlines’ parent corporation,
AMR, controls Saber, the largest system.
United Air Lines, US Airways, several
European airlines, and Air Canada own
most of Galileo, the second-largest
system, which is sold under the name
Apollo in North America. Galileo and
Saber also have public shareholders.
Delta Air Lines, Northwest Airlines,
Trans World Airlines, and Abacus, a
partnership of several Asian airlines,
own Worldspan. System One is owned
by Amadeus, which is owned by
Lufthansa, Air France, Iberia, and
Continental Air Lines. 61 FR at 42198.

Each of the airlines that owns a
system has the incentive to use its
control of a system to prejudice the
competitive position of other airlines.
We therefore regulate CARS operations
in order to protect competition in the
airline industry and help ensure that
consumers obtain accurate and
complete information on airline
services. 61 FR at 42198. Our current
rules, adopted in 1992, modified the
rules originally adopted by the Civil
Aeronautics Board (‘“‘the Board”’), the
agency that had been responsible for the
economic regulation of airlines. 49 FR
32540, August 15, 1984, afield, United
Air Lines, 766 F.2d 1107 (7th Cir. 1985).
Both we and the Board adopted the
CARS rules under our authority to
prevent unfair methods of competition
and unfair and deceptive practices in
the marketing of airline transportation.
49 U.S.C. 41712, formerly section 411 of
the Federal Aviation Act, codified then
as 49 U.S.C. 1381. 57 FR at 43789
43791. Since our rules by their terms
will expire at the end of 1997, 14 CAR
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255.12, we will begin a major
reexamination of the rules in 1997.

Two features of our 1992 rulemaking
are relevant here. First, we revised the
rules to give airlines and travel agencies
a greater ability to use alternative
electronic methods for communicating
information and conducting
transactions. In particular, we stated
that a system could not bar a travel
agency from using CARS terminals to
access other systems and databases with
airline information, unless the system
owned the terminals. We intended this
rule to make possible direct links
between the airlines’ internal
reservations systems and individual
travel agencies. 57 FR at 43796-43800.
We had hoped that this rule would
avoid the need for more intrusive
regulation. 57 FR at 43781. In addition,
we prohibited several types of
restrictive contract clauses imposed by
systems on subscribers—minimum use
clauses, roll-over clauses, and parity
clauses—that unreasonably limited the
travel agencies’ ability to switch systems
or use multiple systems. 57 FR at
43822-43826.

Secondly, we found that some U.S.
airlines with an ownership interest in a
CARS appeared to be limiting their
participation in competing systems to
prejudice competition in the CARS
business. If an owner airline limited its
participation in competing systems,
travel agencies in areas where that
airline was the major airline would be
compelled to subscribe to its system in
order to obtain the best information and
transactional capabilities on the airline.
56 FR at 12608; 57 FR at 43800-43801.
We therefore adopted the mandatory
participation rule, which requires each
airline deemed a ‘‘system owner” to
participate in other systems at the same
level in which it participates in its own
system as long as the terms for such
participation are commercially
reasonable. 14 CFR 255.7. An airline is
a system owner if it and its affiliates
hold five percent or more of a system’s
equity interest. 14 CFR 255.3. Since we
focused on the domestic CARS market
in adopting the mandatory participation
rule, we excluded carriers with a small
CARS ownership interest from the rule’s
coverage, since those airlines appeared
unlikely to have an incentive to distort
CARS competition within the United
States. 57 FR at 43795.

We have also addressed CARS issues
in other contexts. First, we found in
several proceedings under the
International Air Transportation Fair
Competitive Practices Act (“IATFCPA”),
49 U.S.C. 41310(c), that a foreign airline
was apparently refusing to participate in
a U.S. system at an adequate level (or at

all) in order to give a marketing
advantage to the system owned by that
airline or an affiliate in the airline’s
homeland. Complaint of American
Airlines against British Airways, Order
88-7-11 (July 8, 1988); Complaint of
United Air Lines v. Japan Air Lines,
Order 88-9-33 (September 15, 1988);
Complaint of American Airlines v.
Iberia, Lineas Aereas de Espafa, Order
90-6-21 (June 8, 1990). We concluded
in those orders that a foreign airline
would be engaging in unreasonably
discriminatory conduct if it refused to
participate in a U.S. system in order to
frustrate that system’s ability to compete
with the foreign airline’s own system,
since that would interfere with the right
of U.S. airlines to a fair and equal
opportunity to compete. See also
Complaint of American Airlines v.
Iberia, Lineas Aereas de Espafa et al.,
Order 93-2—-37 (February 17, 1993).

In addition, we have completed two
studies of the CARS business and its
impact on airlines. Airline Marketing
Practices: Travel Agencies, Frequent-
Flyer Programs, and Computer
Reservation Systems, prepared by the
Secretary’s Task Force on Competition
in the Domestic Airline Industry
(February 1990) (Airline Marketing
Practices); and Study of Airline
Computer Reservation Systems (May
1988). We are currently conducting
another study, begun by Order 94—9-35
(September 26, 1994), which will
provide information for our review of
the CARS rules.

History of This Proceeding

As we explained in detail in the
notice of proposed rulemaking, Alaska
had been considering lowering its level
of participation in Saber while
maintaining a higher level of
participation in other systems. When
Saber learned of this, it told Alaska that
any such action would violate the parity
clause in Alaska’s CARS contract with
Saber. Saber also sued Alaska to enforce
the parity clause. 61 FR at 42199-42200.
After we issued our notice of proposed
rulemaking, the court dismissed Saber’s
suit on the ground that Saber’s claims,
all based on state contract law, were
preempted by federal law, particularly
in light of our tentative decision that
parity clauses should be prohibited as
unfair methods of competition.
American Airlines v. Alaska Airlines,
N.D. Tex. Civ. No. 4-94CV-595-Y
(September 18, 1996 memorandum
opinion).

In addition to defending itself in the
litigation, Alaska petitioned us for a rule
prohibiting parity clauses. We
published a notice inviting comments
on Alaska’s petition. 59 FR 63736,

December 9, 1994. American,
Worldspan, and System One filed
comments opposing Alaska’s petition,
as did the two major travel agency trade
associations, the American Society of
Travel Agents (ASTA) and the
Association of Retail Travel Agents
(ARTA), and three travel agencies.
Galileo International Partnership
submitted comments supporting
Alaska’s petition.

While Alaska’s rulemaking petition
was pending, Saber told Alaska,
Midwest Express, and a number of other
airlines that they were participating in
another system at a higher level than
they were in Saber, that each of them
was therefore violating the parity clause
in its Saber contract, and that their
continued participation in Saber
required each of them to either upgrade
its participation in Saber or downgrade
its participation in the other systems.
December 8, 1995, Letter of Scott Alvis,
included as Attachment D to Alaska’s
Reply. At our request, Saber agreed to
postpone enforcing this demand against
Alaska and Midwest Express for a short
time to give us an opportunity to rule
on Alaska’s petition. See 61 FR at
42201. We have not asked System One
or Worldspan to suspend enforcement
of their clauses, which to our knowledge
have not recently generated as much
controversy as Sabre’s clause.

We then issued a notice proposing to
adopt the rule sought by Alaska. 61 FR
42197, August 14, 1996. The basis for
our proposal was our tentative finding
that parity clauses unreasonably
interfered with each airline’s ability to
choose the level of CRS services that it
would buy and injured competition in
both the CRS and airline industries. We
recognized, however, that parity clauses
could be a legitimate tool against
discriminatory conduct by airlines that
own or market a competing system. We
therefore specifically requested
comment on whether we should include
an exception in the prohibition so that
a system could enforce a parity clause
against an airline that owned or
marketed a competing CRS. 61 FR at
42197, 42198, 42206.

In proposing the ban on parity
clauses, we summarized our reasoning
as follows, 61 FR at 42198:

[T]he vendor contract clauses at issue
appear to us to be fundamentally inconsistent
with our goals of eliminating unreasonably
restrictive practices in the CRS business that
limit competition. By denying each non-
vendor airline an opportunity to change its
level of participation in a system in response
to the quality and price of the services
offered by each vendor and the airline’s own
marketing and operating needs, the contract
clauses unreasonably restrict competition in
the CRS and airline businesses.
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Thus, despite our reluctance to
regulate CRS contracts, we proposed to
ban parity clauses because they
“substantially—and unfairly—restrict a
non-vendor airline’s ability to choose
the level at which it is willing to
participate in a system.” 61 FR at 42201.

We further noted that the parity
clauses injured CRS competition: “[A]
system offering more attractive prices
and services may obtain less business
than it otherwise would, because some
airlines will be unwilling to purchase a
higher level of that system’s services
when doing so will force them to
increase their purchases from other
systems, even if the latter offer lower
quality services or charge higher fees.”
61 FR at 42202. Galileo in fact had
alleged that four airlines had already
lowered their participation level in
Galileo due to Sabre’s threat to enforce
the parity clause and that Galileo
expected more airlines would take such
action. 61 FR at 42201.

Furthermore, the parity clauses could
drive up a non-vendor airline’s costs by
forcing it to buy more services from
some systems than it would otherwise
purchase, without the offsetting benefit
of precluding a CARS vendor from
compromising CARS competition.
Alaska and Midwest Express, for
example, stated that Saber’s demands
that they upgrade their level of
participation would increase their CARS
costs by more than ten percent. 61 FR
at 42201.

We tentatively determined that we
could adopt the proposed rule under
our power to prohibit unfair methods of
competition in the airline industry, a
power which authorizes us to prohibit
conduct which violates the letter or the
spirit of the antitrust laws. 61 FR at
42202. We based that determination on
our finding that each CARS has market
power over the airlines. Each system
had market power because the
economics of the airline and travel
agency businesses forced airlines (with
few exceptions) to participate in each
system, no matter how onerous the
terms of participation. Because the
systems have market power, the parity
clauses appeared to be analogous to
conduct prohibited by the antitrust
laws, such as tying arrangements. 61 FR
at 42203.

While we concluded that parity
clauses appeared to unreasonably
restrict competition as to airlines that
did not own or market a CARS, we
recognized that an airline that owned or
marketed a CARS could choose to lower
its participation in competing systems
in order to give its own system a
competitive advantage. In the past
several foreign airlines had lowered

their participation in Saber or another
U.S. system in order to cause travel
agencies in the foreign airline’s
homeland to subscribe to its system.
Saber represented that it had recently
used the parity clause against some
Latin American carriers in order to
ensure that they participated in Saber at
the same level that they participated in
the CARS they were marketing. 61 FR at
42206. We therefore asked for comments
on whether we should modify the
proposed rule to prevent unfair
competition by barring airline parity
clauses except when enforced against a
carrier owning or marketing another
system. 61 FR at 42197, 42198, 42206.

The Comments and Reply Comments

The Department of Justice; Galileo;
several smaller airlines—Alaska,
America West, Midwest Express, and
Reno; an association consisting of
smaller airlines, the National Air Carrier
Association; the American Automobile
Association; and the European Civil
Aviation Conference filed comments
supporting the proposed rule. Saber,
American, Worldspan, Delta, Northwest,
TWA, Continental and System One, the
American Society of Travel Agents
(ASTA), the Association of Retail Travel
Agents, and the United States Travel
Agent Registry opposed the proposal. In
addition, several hundred travel
agencies filed letters opposing the
prohibition against parity clauses (most
of these letters, however, followed form
letters prepared by Saber).

We will discuss the arguments made
by the commenters in the following
explanation of our decision to adopt a
rule generally prohibiting parity clauses
but allowing their enforcement against
airlines that own or market a competing
CARS.

Introduction to Our Decision

We have determined to adopt the
proposed rule barring parity clauses,
subject to an exception allowing a
system to enforce such a clause against
an airline that owns or markets a
competing CARS. We agree with the
Justice Department’s findings that the
clauses injure airline competition by
making airline distribution less efficient
and by eliminating the possibility of
competition among the CRSs for higher-
level participation by airline
participants. We further find that,
subject to the exception for airlines
owning or marketing a competing
system, prohibiting parity clauses will
promote rather than injure CARS
competition and will not significantly
injure travel agencies. We are relying on
the facts, undisputed by any party in
this proceeding, that parity clauses force

airlines to buy CARS services that they
do not want, that airline participants in
CRSs are compelled to accept parity
clauses, and that airlines receive no
benefit in return for the burdens
imposed on them by the clauses.

The parties opposing our proposal
base their position in large part on the
claim that an airline choosing to buy
more service from one system than from
another is improperly “‘discriminating”
against the latter system. This claim has
no merit as to airlines that neither own
nor market the favored system. If an
airline without such CARS ties chooses
to favor one system over another, the
airline is only “‘exercis[ing] the normal
freedom of a purchaser in a competitive
market to choose its suppliers and the
quantity of goods or services that it will
buy from each,” as we stated in our
notice of proposed rulemaking. 61 FR at
42204. In that case the airline has
decided that the higher level of service
offered by the favored system is more
desirable in terms of price, quality, or
value than the comparable services
offered by other systems. If another
system wants that airline to upgrade its
participation level, it should do what
firms in competitive industries do to
win customers—Ilower its price or
otherwise make its service more
attractive.

Moreover, while Saber has
legitimately complained about foreign
airlines that discriminated against it in
order to promote the system they own,
Saber’s position in this rulemaking—
that any airline’s participation in one
system at a higher level than in other
systems is unreasonable
discrimination—is inconsistent with
Saber’s own conduct. Saber has
established a marketing arrangement
with Southwest Airlines, a major U.S.
airline that has long refused to
participate in any other system. Since
Southwest does not participate at all in
other systems, those systems’ parity
clauses cannot affect Southwest.
Southwest’s participation in Saber (and
the airline’s refusal to participate in any
other system) surely handicaps the other
systems’ ability to market themselves in
areas where Southwest is a major
airline. Yet in response to the other
systems’ argument that we should
expand the mandatory participation rule
to cover airlines that market a CARS,
not just airlines deemed ‘“‘system
owners,” Saber says, “[If a carrier elects
not to participate in a system at all, it
should be allowed to act as it deems
appropriate, including marketing
another system.” Saber Reply at 25.

In this proceeding we are not taking
any steps to expand the coverage of the
mandatory participation rule, as
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explained below, or finding Southwest’s
conduct improper. Southwest, after all,
refused to participate in the other
systems long before it agreed to market
Saber. However, in our view Saber has
not reconciled its position that any
airline’s decision to participate at a
lower level in one system rather than
another is discrimination with its
position that it is entirely proper for an
airline marketing one system to refuse to
participate at all in other systems.

Saber wrongly complains that the
proposed rule amounts to ‘“micro
management”’ of the CARS business and
is inconsistent with the
Administration’s goal of eliminating
unnecessary regulation. Saber
Comments at 2. Our rule is necessary—
market forces do not significantly
discipline the systems’ treatment of
participating airlines, and the systems
have used their market power to impose
contract terms that reduce competition
in the CARS and airline industries and
make airline distribution less efficient.
This rule is consistent with other
actions we have taken to restrict the
business choices of CASS and their
airline owners when doing so is
necessary to keep them from using a
dominant market position to frustrate
competition. See, e.g., Complaint of
American Airlines v. Iberia, Lines
Aereas de Espana, Order 90-6-21 (June
8, 1990) at 9-10; Complaint of United
Air Lines v. Japan Air Lines, Order 88—
9-33 (September 15, 1988) at 11-12.

Before setting forth the basis for our
rule in detail, we will explain why we
are acting now rather than delaying our
decision until the completion of other
pending CRS matters.

The Need to Resolve the Parity Clause
Issue

Given the harm caused by parity
clauses, and the lack of any justification
for their continuation as to airlines
without CRS ties, our decision to adopt
a final rule prohibiting the clauses now
is clearly reasonable. Nonetheless,
several of the opponents argue that we
should delay a decision on the parity
clause issue, either because the issue
allegedly cannot be rationally resolved
until the completion of our pending
CRS study and our planned
consideration of all CRS regulatory
issues in our reexamination of the CRS
rules, or because the rule proposed by
us would have no significant practical
consequences. We cannot agree that any
delay is warranted.

First, all of the parties have had an
ample opportunity to address the issues
in this proceeding, both by filing
comments on Alaska’s petition and by
filing comments and reply comments on

our notice of proposed rulemaking. The
record in this proceeding, coupled with
our earlier analyses of CRS issues
(which parties were free to dispute in
their comments here), provides more
than an adequate basis for resolving the
issues in this rulemaking. Thus there is
no need for us to delay our decision
here until the completion of our
pending CRS study.

Worldspan and others argue that the
requests by several commenters for
changes in other rules, primarily the
mandatory participation rule,
necessarily mean that this rulemaking
should be postponed until we can
consider all of the commenters’ requests
for rule changes. See, e.g., Worldspan
Reply at 2—3. Despite these arguments,
we conclude that we can rationally and
fairly decide the parity clause issue
without deciding other issues or
changing other CRS rules.

Several parties have urged us to
reexamine the mandatory participation
rule applicable to airlines with a
significant CRS ownership interest,
either by limiting the rule or by
broadening its scope, and we recognize
that the mandatory participation rule
involves competitive and economic
efficiency issues like those presented by
the parity clause issue. Even so, the
relationship between the two rules is
not close enough to require them to be
decided together. No one, for example,
has claimed that our adoption of the
proposed rule on parity clauses will
make compliance with the mandatory
participation rule more burdensome for
the airlines subject to that rule.

We disagree with ASTA’s position
that it would be unfair to travel agencies
for us to act on Alaska’s petition
without addressing the travel agencies’
contention that their CRS contracts will
not allow them to switch to a different
system if the quality of a system’s
service declines during the contract
term because some airlines reduce their
participation levels in that system as a
result of our rule. Assertedly the travel
agencies entered into contracts with
systems in the expectation that no
airline participant could lower its level
of participation in one system while
maintaining a higher level in other
systems. ASTA Comments at 2—-3.
However, travel agencies have never
had any implied guarantee that a system
will not become less useful during the
term of the subscriber contract. For
example, Galileo, Worldspan, and
System One changed their rules on non-
participant airlines with the result that
their subscribers could no longer ticket
Southwest through the CRS. That
change immediately made those systems
less attractive for agencies in areas

where Southwest was an important
airline. Similarly, after a travel agency
chooses a system because its owner is
the major airline in the agency’s area,
that airline may decide to drastically
reduce its operations in the area. See,
e.g., Marketing Practices Report at 24, n.
50. Moreover, travel agencies have more
bargaining leverage with the systems
than the airlines do. That travel agencies
benefit from the systems’ competition
for their subscriptions is shown by the
systems’ reliance on the suppliers of
travel services for almost all of their
revenues; subscribers, in contrast,
contribute only about ten percent of
CRS revenues. Justice Dept. Comments
at 2, 5.

Deferring this proceeding until the
completion of the major rulemaking
could also lead to a significant delay in
remedying the competitive harm
addressed by this rule. While the
reexamination of all of the CRS rules is
scheduled to be completed by the end
of 1997, that will probably not happen.
Our last major reexamination of the CRS
rules took much longer than expected.
We did not publish our revised rules
until September 1992, almost two years
after the original deadline of December
1990.

Furthermore, delaying the completion
of this rulemaking would postpone the
beginning of potential competition
among the systems for airline
purchasers of higher levels of CRS
service. Equally importantly, it could
create substantial risks for Alaska and
Midwest Express, since Sabre has told
them that it considered them in
violation of the parity clause and that
they would be excluded from Sabre if
they did not upgrade their level of
participation in Sabre (or reduce their
level of participation in other systems).
Sabre agreed not to enforce the parity
clause against them only for a short
period, not indefinitely. 61 FR at 42201;
Alaska Reply at 5.

Sabre has argued that the parity
clause issue is too insignificant to
warrant prompt action. Sabre bases this
argument in part on its contention that
its clause only applies when the fees
and quality of service offered by Sabre
are comparable to those offered by the
system in which the airline is
participating at a higher level. Sabre
Comments at 3—4. Sabre’s contention,
however, does not accurately
characterize the contract clause, as
explained below. But even if the
characterization were accurate, the
clause should still be prohibited due to
the competitive harm it causes.

Sabre asserts that the parity clauses
cannot have any significant impact,
since the airlines operating the great
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majority of domestic service are subject
to the mandatory participation clause
and since the amount of revenue
obtained by Sabre as a result of the
parity clause is so small that a
prohibition of parity clauses would have
no significant impact on U.S. airlines.
Sabre Reply at 2—-3. We disagree. Even
though this rulemaking will not change
the applicability of our mandatory
participation rule to airlines with CRS
ownership interests, Alaska and
Midwest Express have estimated that
Sabre’s most recent threat to enforce the
clause against them would have
increased their CRS expenses by more
than ten percent. 61 FR at 42201.
Galileo has stated that at least four
airlines reduced their participation
levels in Galileo as a result of Saber’s
recent threats to enforce the parity
clause and that other airlines are likely
to do so if we do not issue a final rule
in this proceeding. Galileo Comments at
2-3. And, as shown by the Justice
Department’s comments, the systems’
recent enforcement of the parity clauses
has thwarted efforts by Reno Air and at
least one other airline to improve the
efficiency of the distribution of their
services. Justice Dept. Comments at 6—
7, 8-9. While the increased CRS
expenses imposed on an airline by the
parity clause may be small, even small
expenses are important because of the
thin margins in the airline business. 57
FR at 43783. In addition, airlines like
Alaska must lower their expenses since
they increasingly face competition from
Southwest and other low-fare carriers
that have lower distribution costs. See
61 FR at 42199; United Comments at 6—
7.

The Systems’ Market Power

Airlines must accept parity clauses as
part of the price for obtaining any
services from three of the systems. The
systems can compel airlines to accept
the clauses because each system has
market power over airline participants,
as we have found in our past
rulemakings and CRS studies. 56 FR at
12591-12600; 57 FR at 43783-43784;
Airline Marketing Practices at 44, 76-77,
83-84, and 91-93. The Justice
Department thus states, Justice Dept.
Comments at 2—3 (footnote omitted):

Each CRS provides access to a large,
discrete group of travel agents, and unless a
carrier is willing to forego access to those
travel agents, it must participate in every
CRS. Thus, from an airline’s perspective,
each CRS constitutes a separate market and
each system possesses market power over
any carrier that wants travel agents
subscribing to that CRS to sell its airline
tickets.

See also Midwest Express Comments
at 4; Alaska Reply at 16.

Our conclusion that each system has
market power is consistent with the
Supreme Court’s analysis in Eastman
Kodak Co. v. Image Technical Services,
504 U.S. 451 (1992). There the Court
explained that market power is the
power ‘‘to force a purchaser to do
something that he would not do in a
competitive market,” 504 U.S. at 464,
quoting Jefferson Parish Hospital v.
Hyde, 466 U.S. 2, 14 (1984), and “the
ability of a single seller to raise price
and restrict output.” 504 U.S. at 464,
quoting Fortner Enterprises, Inc. v.
United States Steel Corp., 394 U.S. 495,
503 (1969).

The Court’s definition of market
power fits the systems’ imposition of
parity clauses, since there is no
evidence that an airline would accept an
obligation like the parity clause in a
competitive market. We noted in the
notice of proposed rulemaking that no
one had given us an example of any
comparable practice by a seller in a
competitive industry (while Sabre cites
the most favored nations clauses
imposed by buyers in some markets,
those clauses are different from the
parity clauses imposed on buyers by the
systems, as discussed below). 61 FR at
42202.

In addition, the clauses demonstrate
the systems’ ability to raise prices or
restrict output by forcing airlines to
choose between paying higher CRS fees
for unwanted services or reducing their
purchase of services from a competing
system.

In Eastman Kodak the Court also
noted that market power is usually
inferred from the seller’s possession of
‘““a predominant share of the market.”
504 U.S. at 464. Insofar as electronic
access to travel agency subscribers is
concerned, each system effectively
holds a monopoly market share. Justice
Dept. Comments at 2—3. See also 57 FR
at 43783-43784, quoting the Department
of Justice’s analysis in the last
comprehensive CRS rulemaking.

Sabre nonetheless contends that no
system has market power. Sabre,
however, does not argue that any airline
has an alternative means for
electronically giving travel agencies the
ability to obtain information on its
services and conduct booking and
ticketing transactions. Sabre similarly
offers no analysis showing that market
forces limit in any way a system’s
ability to raise the fees charged
participating airlines. While Sabre
submitted an affidavit from Dr. Gary
Dorman, an economist, in an attempt to
refute our findings of market power, his
affidavit is unpersuasive. He claims that

the relationships between airlines and
CRSs “‘closely resemble those found
between suppliers and distributors
throughout the economy.” Dorman
Affidavit at 1. He provides no support
for this assertion. He suggests that the
Justice Department’s rationale—that
each system has a monopoly over
electronic access to its subscribers—
would be irrational if applied to grocery
stores. Id. at 2—-3. We agree—the grocery
store business is quite competitive. The
Justice Department, however, based its
rationale on its analysis of the airline
and CRS businesses, and Dr. Dorman
submitted no analysis of his own. While
he asserts that the Justice Department
has failed to show that the CRS fees
charged participating airlines are at
supracompetitive levels, id. at 3, he has
presented no analysis indicating that
Sabre’s booking fees do not exceed the
system’s costs. The Justice Department’s
conclusion, on the other hand, is
consistent with our past findings on the
systems’ ability to charge airlines fees
that are unrelated to their costs. 57 FR
at 43785.

While Sabre additionally argues that
the systems cannot have market power
since Southwest has prospered while
participating only in Sabre, Sabre
Comments at 23, we think Southwest’s
experience does not disprove the
systems’ possession of market power
over airline participants. Southwest
itself has chosen to participate in Sabre,
the system with the largest market share
in the United States. More importantly,
Southwest’s operations are substantially
different from those of other airlines.
Southwest operates as a low-fare carrier
relying heavily on direct sales to
consumers, not on travel agency sales.
For these and other reasons, few other
airlines can copy Southwest’s
experience and thereby avoid
depending on CRSs for the distribution
of their services. Alaska Reply at 16;
Midwest Express Comments at 7. As the
Justice Department points out, while
some new entrant airlines have tried to
bypass CRSs by creating alternative
methods for bookings, ‘‘the vast majority
of tickets are still booked through travel
agents using a traditional CRS, and
airlines that desire access to consumers
who purchase through such channels
must participate in each CRS.” Justice
Dept. Comments at 3, n. 2.

While Sabre claims that airlines can
avoid depending on CRSs due to the
growth in use of the Internet for airline
bookings, Sabre Comments at 23, the
Internet cannot enable airlines to avoid
CRS participation, at least not in the
near future. ASTA Comments at 3—4.
The great majority of airline tickets are
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still sold by travel agents, not through
direct purchases by consumers.

Thus, despite the existence of some
alternative means of distribution, most
airlines depend on travel agencies for
distribution, so the systems have market
power over those airlines. The systems
have used that power to impose parity
clauses on airline participants which
reduce competition in the airline and
CRS businesses and make airline
operations more inefficient, as
explained next.

The Inefficiency and Reduced
Competition Caused by the Parity
Clauses

Because of the parity clauses, the
systems need not compete on price and
service quality to obtain higher-level
participation by airlines. Such
competition might well exist otherwise
(although somewhat limited for airlines
subject to our mandatory participation
rule). While virtually all airlines must
participate in each system at the full
availability level, the competitive
demands of the airline business do not
compel them to participate in the
highest levels of CRS service. Alaska
and Midwest Express, for example, have
chosen not to purchase some of the
enhancements offered by Sabre, a
decision that led to Sabre’s threats to
exclude them entirely from the system.
Alaska Reply at 5.

In a competitive market, each system
would compete to obtain higher levels
of participation by airlines, in order to
make the system more attractive to the
travel agencies doing business in
regions where those airlines have a
significant market share. See, e.g.,
Justice Dept. Comments at 2. Systems
would also compete for higher levels of
participation in order to increase
revenues, since airlines pay higher fees
for higher levels of participation.

The parity clause, however, reduces
or eliminates the systems’ competition
for higher level participation by airlines,
as the Justice Department has explained,
Justice Dept. Comments at 5:

Without the parity provision, each CRS
would likely have to respond competitively
to a large booking fee decrease offered by one
of its competitors to airlines. With the parity
provision, however, each CRS knows that a
participating carrier cannot be induced by
price to upgrade its service level in a
competing CRS without also upgrading in its
own. Thus, there is little reason for any CRS
to lower booking fees to induce participating
carriers to upgrade their service levels.
[footnote omitted]

In addition, the Justice Department
states that the parity clauses have kept
the systems from working with airlines
to create levels of service that will meet

their needs. The Justice Department
cites Reno Air’s experience as an
example. When Reno Air, which
participates in all four systems, wanted
a system to develop a level of service
that would meet its distribution needs,
none of the systems would work with it.
In contrast, when Southwest wanted
Sabre to develop a participation level
that suited Southwest’s needs, Sabre
was willing to create such a product.
Southwest, unlike Reno, is not bound by
the parity clauses since it participates in
only one system, Sabre. Justice Dept.
Comments at 6-7.

Furthermore, as shown by the Justice
Department, the parity clauses reduce
the systems’ incentive to provide
satisfactory service to participating
airlines. Because each airline must
participate in each CRS, the airline’s
only credible response to poor service
would be a threat to lower its
participation level. The parity clause,
however, prevents an airline from taking
such action, unless it simultaneously
lowers its participation level in the
other systems. Justice Dept. Comments
at 7-8.

Finally, of course, parity clauses
create inefficiency by compelling non-
vendor airlines, which have no
incentive to skew CRS competition, to
buy a higher level of service from the
systems than they would otherwise
choose. Without the clauses an airline
might well decide that participation at
a higher level in some systems but not
others would be the most efficient
method for distributing its services.
Justice Dept. Comments at 8-9; Midwest
Express Comments at 3-5; Alaska Reply
at 19-20; America West Reply at 2—4.

The parties opposing our proposal
argue that the parity clauses do not
injure airlines and, even if airlines were
injured, the clauses provide competitive
benefits that outweigh any possible
injury. We find these arguments
unpersuasive.

According to Sabre, parity clauses do
not give it the power to increase airline
fees due to the impact of our rules. One
rule, 14 CFR 255.6(a), requires fees to be
nondiscriminatory, while the mandatory
participation rule requires system
owners to participate in competing
systems only if the terms for
participation are commercially
reasonable. Sabre contends that these
two rules in combination *‘severely”
restrict a system’s ability to raise prices.
Sabre Comments at 16—18. Sabre’s
contention is contradicted by the
systems’ ability to impose fees on
airlines for CRS services that are
unrelated to the costs of providing CRS
services. 57 FR at 43785. We doubt that
the systems’ fees would be so high if our

rules had the effect suggested by Sabre.
Moreover, airlines have increasingly
complained about the continuing series
of fee increases imposed by the systems
in recent years. See, e.g., Justice Dept.
Comments at 5.

Sabre further contends that a rule
allowing airlines to “‘discriminate”
against one or more systems will lead to
higher levels of concentration in the
U.S. CRS market. Assertedly the United
States CRS market is one of the most
competitive in the world “largely
because airline discrimination against
CRSs is rare,” whereas in foreign
markets discrimination is much more
likely. Sabre Reply at 17. We think that
the U.S. market is more competitive
than foreign markets primarily because
the United States had five large airlines
(American, United, TWA, Eastern, and
Delta) that each had the resources to
create a CRS when the CRS business
was developing. However, even if
Sabre’s analysis were correct, our
mandatory participation rule already
prevents any of the largest airlines in
the United States from selectively
lowering its participation in competing
systems because each of those airlines
holds a significant CRS ownership
interest and is covered by that rule.

Sabre argues that parity clauses are
essential for ensuring competition in the
CRS market, since otherwise carriers
could discriminate against one or more
systems, as shown by past experience.
Sabre Comments at 9-10, 19-20. As
discussed below at greater length,
however, the anticompetitive
discrimination that has occurred has
involved decisions to reduce or end
participation in competing systems by
an airline that either itself or through an
affiliate owned or marketed a system.
Those kind of abuses should be
prevented by our mandatory
participation rule and the exception
included in this rule that allows a
system to enforce a parity clause against
an airline that directly or indirectly
owns or markets a competing system.

Sabre also repeats the argument made
by others earlier in this proceeding that
eliminating the parity clauses will make
it more difficult for the smaller CRSs to
survive. Sabre Comments at 14. We
concluded that this claim was
unpersuasive—a smaller system can
obtain higher-level participation by
airlines if it offers attractive prices and
service. 61 FR at 42205. Moreover,
System One, previously the smallest
U.S. system, is now part of Amadeus,
one of the largest systems in the world.
In addition, as we explained earlier, the
smaller systems’ past conduct indicates
that they do not view the ability to offer
competitive functionality on all
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significant airlines as crucial to their
ability to survive in the U.S. market,
since they changed their policies on the
treatment of non-participating airlines
and thereby ended their subscribers’
ability to issue tickets on Southwest
through the CRS. 61 FR at 42205.
Although Southwest had never been
willing to pay for CRS services in those
systems—Worldspan and System One—
or in Galileo, each of those systems
nonetheless had displayed some
information on Southwest’s flights and
allowed travel agents to write Southwest
tickets using the system until 1994.
Because of Southwest’s continuing
refusal to pay for CRS services, each of
those systems then decided to change its
policies on the treatment of non-
participating airlines and thus to
remove Southwest flight information
from its displays and to bar the system’s
use for writing Southwest tickets. These
steps greatly reduced the efficiency of
travel agencies subscribing to one of
those systems when they were located
in regions where Southwest is an
important airline. 61 FR at 42198. We
recognize the claims that each system’s
action was a rational response to
Southwest’s continuing refusal to pay
CRS fees, Worldspan Comments at 9-10,
but their action still undermines Sabre’s
argument that a system must provide
functionality on all important airlines
that is comparable to the functionality
available from competing systems.

Sabre additionally disputes our
competitive analysis by arguing that the
elimination of parity clauses could
cause the systems to limit the number
of different levels of service offered
participating airlines because the
systems “‘might find it necessary” to
phase out the lower levels of service or
to reduce the price differentials between
the various levels of service in order to
limit the airline participants’ ability to
discriminate against the system. Sabre
Comments at 16—17; Sabre Reply,
Dorman Affidavit at 4. Sabre does not
explain why the systems would reduce
the number of options available to
airline participants when airlines have a
greater ability to choose the level of
service they wish to purchase. Sabre
also does not explain why eliminating
the lower levels of service would solve
its alleged discrimination problems. If
Sabre eliminates the less costly levels of
service, it might also discourage smaller
airlines from participating at all in
Sabre. If Sabre’s arguments were
accurate, that could hamper the
system’s ability to obtain subscribers.
But if Sabre in fact reacted to our
decision by reducing the levels of
service available to participating

airlines, that would seem to confirm
that it believes that it has the power to
control the distribution choices of the
airlines that used the eliminated service
levels.

The Broad Applicability of the Parity
Clauses

In concluding that the parity clauses
unreasonably deny airlines the ability to
choose how much CRS service they
wish to purchase, we read the clauses as
requiring an airline to upgrade its
participation in a system if it is already
participating at a higher level in another
system, even if the system requiring the
upgraded participation offers inferior
service or charges higher prices than the
system whose higher-level service is
already being used by the airline. 61 FR
at 42201-44202.

Sabre and Worldspan now contend
that we mischaracterized their parity
clauses. Sabre claims that its parity
clause requires upgraded participation
only when Sabre offers the higher-level
service at a price and on terms
comparable to those offered by the
system in which the airline is already
participating at the higher level. Sabre
Comment at 18. Worldspan similarly
contends that it enforces its parity
clause only when Worldspan’s service is
comparable in price and quality to the
higher-level service purchased by the
airline participant from a competing
system. Worldspan Reply at 5-7. The
record does not support these claims.

Sabre’s clause states, “[A]ny
improvements, enhancements, or
additional functions to Participating
Carrier’s reservations services offered to
end users of any [CRS] will be offered
by Participating Carrier to SABRE
Subscribers on the same terms and
conditions as are agreed to with such
[CRS].” Alaska Reply at 22. Alaska
contends that the clause appears to
impose an obligation on the
participating airline, not on Sabre, to
use the same terms and conditions; the
clause does not imply that the airline is
excused from the higher level of Sabre
participation if Sabre’s terms and
conditions are different. In addition,
Alaska points out that Sabre’s current
interpretation is very new: Sabre did not
interpret the clause as requiring a higher
level of participation only when Sabre
offered comparable price and terms
until after we issued our notice of
proposed rulemaking. Neither Sabre’s
comments on Alaska’s rulemaking
petition nor its pleadings in its suit
against Alaska stated that Sabre’s price
and terms for higher-level participation
had to be comparable to those offered by
the system in which the airline was
already participating at a higher level.

Alaska Reply at 22-23. See also Galileo
Reply at 4-5.

We also note that Sabre’s reading of
its clause would make the clause
difficult to implement, since different
systems use different pricing methods
and do not offer the same levels of
service.

Sabre, for example, makes much less
use of transaction pricing than the other
systems. As Alaska notes, Sabre has had
to read the word ““same” in its contract
clause as ‘‘comparable’ in order to make
its interpretation plausible, but the
resulting interpretation is inconsistent
with the contract’s literal language.
Alaska Reply at 22, n. 7.

Worldspan, unlike Sabre, does not
contend that the language of its clause
requires an airline to increase its
participation in Worldspan only when
Worldspan’s prices and services are
comparable to the higher-level service
already being purchased by the airline
from another system. Worldspan instead
claims only that it does not enforce its
clause against airlines unless
Worldspan’s price and quality are
comparable. However, Worldspan’s
parity clause in no way limits
Worldspan’s ability to enforce the
clause, whether or not its price and
quality are comparable. Worldspan’s
clause, included as an attachment to
Alaska’s rulemaking petition, reads as
follows, “‘Participating Carrier will
provide Worldspan users with any
improvements, enhancements, or
functions related to Participating
Carrier’s reservations services as offered
to users of any other CRS.” The clause
would not block Worldspan from
changing its enforcement policy in the
future.

As a result, we conclude that our
notice of proposed rulemaking correctly
interpreted the scope of the parity
clauses. Moreover, even if the
interpretation now offered by Sabre and
Worldspan were correct, airline
participants would have little
protection, since Sabre or Worldspan
would decide whether the price and
quality of the competing system’s
service were comparable to the service
offered by itself. Midwest Express Reply
at 5.

More importantly, even if the parity
clauses were limited as claimed by
Sabre and Worldspan, allowing systems
to enforce them against airlines with no
CRS ownership or marketing interest
would still be contrary to the public
interest. Parity clauses eliminate price
and service competition among the
systems for higher levels of CRS service
and make airline distribution less
efficient. If the clauses were limited as
proposed by Sabre and Worldspan, the



59792 Federal Register / Vol. 62, No. 214 / Wednesday, November 5, 1997 / Rules and Regulations

systems would still have no need to
improve their prices and services
relative to their competitors. For
example, parity clauses of the type
proposed by Sabre and Worldspan
would still eliminate any need by a
system to respond to Reno Air’s request
for a new level of service that would
match Reno’s distribution needs. And
airlines would still be forced to either
buy more CRS services than they
wanted or reduce their purchase of
services from some systems in order to
avoid violation of the parity clauses
imposed by other systems. Midwest
Express Reply at 4-5.

For these reasons, we also find
unacceptable Sabre’s proposal that we
modify our rule to allow a system to
enforce a parity clause against an airline
as long as the system’s price and other
terms for participation are comparable
to those offered by the system in which
the airline already participates at a
higher level.

The Systems’ Claims of Discrimination
by Airline Participants

In arguing that parity clauses are
essential for fair CRS competition, Sabre
characterizes an airline’s decision to
participate at a higher level in one
system than in another as
“discrimination.” We cannot agree with
Sabre’s view with respect to airlines that
do not own or market a system. An
airline is not engaging in
“discrimination’” when it decides to
participate at a higher level in one
system than in other systems. 61 FR at
42204. When a firm in a competitive
industry chooses to buy more service
from one supplier than another, no one
characterizes that choice as
“discrimination.”

In arguing the contrary with respect to
airline choices on their levels of CRS
participation, Sabre complains that an
airline’s decision to participate at a
lower level in one system than in other
systems will handicap the former
system’s ability to compete in regions
where the airline is a major carrier. For
example, Sabre alleges that it might be
forced to withdraw from the Pacific
Northwest and State of Alaska CRS
markets if Alaska Airlines downgraded
its participation in Sabre. Sabre
contends that Alaska’s choice of a lower
participation level would make using
Sabre less efficient for travel agencies in
those regions, where Alaska is a
principal airline, and thus end Sabre’s
ability to obtain subscribers in those
regions. Sabre Comments at 7-8.

If Sabre’s claims were true, however,
Southwest’s participation in Sabre and
refusal to participate at all in other
systems should have eliminated those

systems from regions like California
where Southwest is a major airline. We
have no evidence that Sabre has driven
Galileo, Worldspan, and System One
from those regions. And the continuing
policy of those systems not to allow
their subscribers to use the CRS to issue
tickets on Southwest further suggests
that a system’s failure to provide as
much information and booking
capability on a significant airline as do
other systems is not a fatal competitive
handicap. 61 FR at 42205.

In any event, if Alaska participates in
Sabre at at least the full availability
level, as is its stated intent, Alaska
Comments at 4, Sabre agencies could
obtain schedule, fare, and availability
information on Alaska’s services, make
bookings on Alaska, and issue Alaska
tickets through Sabre. We doubt that
Alaska’s choice of a lower participation
level in Sabre than in other systems
would drastically reduce Sabre’s
competitiveness in Alaska and the
Pacific Northwest.

Even if Sabre were correct in claiming
that a regionally-important airline’s
decision to participate at a lower level
in one system than in other systems is
a substantial competitive handicap, the
proper remedy would not be the
system’s use of market power to compel
the airline to buy a higher level of
service than it wanted, when the airline
neither owns nor markets a competing
system. The system instead should
make its price and service more
attractive so that the airline will
determine that the system’s higher level
of service is economically worthwhile.
Midwest Express Reply at 3.

We note, moreover, that Galileo
believes that it can obtain an adequate
number of airline users of its higher-
level services by offering better service.
Galileo, whose contracts contain no
parity clause, asserts that airlines are
willing to participate in its higher-level
features because of their superiority.
Galileo Comments at 2.

Sabre suggests that an airline that
neither holds a CRS ownership stake
nor has a contract compensating it for
marketing another system may still
choose to lower its participation level in
a system in order to distort competition
in the CRS business. Sabre Comments at
10-11. Sabre has provided no evidence
of such conduct, and we consider such
a scenario unlikely. Given the
importance of CRS participation to an
airline’s ability to distribute its services
efficiently and the significant
differences in fees between different
levels of CRS participation, we see no
reason why an airline that neither owns
nor markets a competing system would
base its decision on extraneous factors

instead of an assessment of its
distribution needs and costs. Even if
such an airline might choose a lower
level of participation in one system for
illegitimate reasons, the slight
possibility of such an occurrence cannot
justify the systems’ elimination of the
ability of all other non-owner airlines to
choose their level of participation in
each system. We will, however, add an
exception to the rule so that a system
can enforce a parity clause against
airlines that own or market another
system.

Finally, in an effort to bolster its
discrimination claims, Sabre asserts that
Alaska’s motive for lowering its
participation level in Sabre was Alaska’s
interest in obtaining payments from
Galileo under an arrangement between
Alaska and Galileo for switching travel
agencies from Sabre to Galileo. Sabre
Comments at 11. Alaska, Galileo, and
Galileo’s marketing affiliate, Apollo
Travel Services, have each denied that
any such arrangement ever existed or
was considered.

Alaska Reply at 12—-13; Galileo Reply
at 4; Apollo Travel Services Reply.
Sabre’s charge seems implausible—
Sabre only made the charge at a late
stage in this proceeding, and the
affidavits submitted by Sabre largely
rely on speculation and hearsay. But if
Sabre’s charge were true, our rule would
allow Sabre to enforce the parity clause
against Alaska—or any other
participating airline—that had a
marketing arrangement with another
system.

Impact on Travel Agencies

In proposing the rule prohibiting
parity clauses, we tentatively
determined that such a rule would not
significantly harm travel agencies. We
noted that airlines like Alaska rely on
travel agencies for their distribution and
so would not likely take steps that
would deny travel agencies the ability to
obtain information and make bookings
electronically. 61 FR at 42205-42206. In
addition, travel agencies using any
system other than Sabre were already
handicapped, since they could not use
their system to issue tickets on
Southwest, a major airline in many
domestic markets, since 1994. 61 FR at
42206.

We find unpersuasive the arguments
by Sabre, ASTA, and several other
parties that the rule will harm U.S.
travel agencies, although we recognize
that most travel agencies use only one
system and thus largely depend on that
system to electronically obtain airline
information and conduct booking and
ticketing transactions.



Federal Register / Vol. 62, No. 214 / Wednesday, November 5, 1997 / Rules and Regulations 59793

First, the largest airlines are CRS
owners and thus subject to the
mandatory participation rule. Secondly,
the claims that U.S. travel agencies will
be injured essentially assume that one
or more important airlines without CRS
ownership or marketing ties will reduce
their participation in some systems
below the full availability level, with
the result that travel agents using that
system could neither obtain availability
information nor make bookings and
issue tickets on those airlines through
the CRS. No one has shown that airlines
are likely to use the rule to do that.
Airlines participate in the systems, after
all, to make their services readily
saleable by the agents using each
system, and no airline (other than
Southwest and some other low-fare
airlines) is likely to reduce its
participation level in any system to an
extent that would keep the airline from
being booked through the system. See,
e.g., Alaska Comments at 5-6.

We assume that airlines without CRS
ownership or marketing ties would use
the rule to avoid buying higher levels of
participation from one or more
systems—in other words, those airlines
will participate at the full availability
level but may choose not to participate
in direct access or all of the
enhancements offered by a system.
While an airline’s non-participation in
these features may cause some
inconvenience to the travel agents using
that system, the amount of
inconvenience should not cause
substantial inefficiencies. Furthermore,
if the systems could maintain parity
clauses, airlines could respond by
lowering their participation in systems
that they would otherwise participate in
at a higher level. Galileo thus states that
some airlines have lowered their
participation in its system as a result of
Sabre’s threats to enforce its parity
clause. Galileo Comments at 2—-3. The
Justice Department states that Reno Air
reduced its participation level in the
systems as a result of the systems’
enforcement of the parity clause. Justice
Dept. Comments at 7. And the American
Automobile Association believes that
our rule will lead to a greater degree of
airline participation in CRSs, not less
participation.

In addition, while each airline must
participate in every system, most travel
agencies can choose between systems.
The systems compete for travel agency
subscribers—indeed, according to Sabre,
some agencies receive cash bonuses in
exchange for agreeing to use a system.
Sabre Reply at 1, n. 1. Thus travel
agencies should have some ability to
influence systems to make higher levels

of functionality attractive to non-owner
airlines.

Furthermore, our CRS rules include
several provisions that give travel
agencies the ability to use two or more
systems. In 1992, for example, we
prohibited parity clauses and minimum
use clauses in travel agency contracts,
gave travel agencies the right to use
their own equipment, stated that
equipment owned by a travel agency
could be used to access any database,
CRS, or internal reservations system of
any airline, and required systems to
offer travel agencies three-year
contracts. 57 FR at 43822-43826. Thus,
a travel agency should have some ability
to protect itself if one system offers
unsatisfactory information and booking
capability on an airline important to the
agency.

ASTA further contends that our
proposed rule is unfair, since travel
agencies will have no protection if their
chosen system becomes less efficient
due to an important airline’s reduction
in its participation level. As noted, we
doubt that airlines will use the rule to
drastically downgrade their
participation in any system. Travel
agencies, moreover, have never had a
guarantee that all important airlines not
covered by the mandatory participation
rule will participate in each system.
Indeed, as shown, Southwest has only
participated in Sabre, so agencies using
one of the other three systems have
never been able to obtain availability
information on Southwest’s flights or to
book Southwest through their CRS.
Nonetheless, many travel agencies were
willing to subscribe to one of those
systems.

We have also received a large number
of letters from travel agencies opposing
our proposal. We recognize, as shown
by these letters, that travel agencies
would prefer to obtain the best possible
information and functionality on all
airlines from each of the systems.
However, that result would require us to
allow the systems to continue using
their market power to force some
participating airlines to buy a higher
level of service than they wish, a result
that would be inconsistent with our
policy of enabling airlines (and travel
agencies) to benefit from CRS
competition.

In addition, a large portion of the
travel agency letters are form letters
solicited by Sabre, according to Alaska’s
reply comments. Alaska Reply at 8-9.
Moreover, the letters using Sabre’s
suggested form predict that airlines will
lower their participation in a system in
order to injure travel agencies. Given the
airlines’ reliance on the agencies for
distribution, we do not believe that an

airline will be taking steps just to injure
travel agencies; an airline will only
change its level of participation if it
decides that doing so is cost-effective.
We also note, as explained by Alaska,
that the material used by Sabre to obtain
the letters did not accurately describe
the CRS business. Alaska Reply at 8-9.

Worldspan contends that the rule
would hurt travel agencies by reducing
the systems’ ability to compete for
subscribers in areas where an important
airline lowered its participation level in
some systems but not others. Worldspan
Comments at 7. As discussed, a system
can compete for higher-level
participation by airlines. And
Worldspan’s prediction, even if correct,
could not justify the continuation of a
regime where the systems use their
market power to force airlines to buy
more services than they want.
Furthermore, our ban on airline parity
clauses essentially duplicates our ban
on parity clauses in subscriber
contracts. 57 FR at 43826.

Legal Authority for Adopting the
Proposed Rule

The adoption of the rule prohibiting
parity clauses is clearly within our
statutory authority. As we explained in
our notice of proposed rulemaking, 61
FR at 42202-42203, we may investigate
and determine whether any air carrier or
ticket agent has been or is engaged in
unfair methods of competition in the
sale of air transportation. 49 U.S.C.
41712, formerly section 411 of the
Federal Aviation Act (and codified then
as 49 U.S.C. 1381). Our authority,
modelled on section 5 of the Federal
Trade Commission Act, 15 U.S.C. 45,
allows us to define and prohibit as
unfair methods of competition practices
that do not violate the antitrust laws.
See, e.g., United Air Lines, 766 F.2d
1